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PREFACE. 


Tue Territory of Dakota is but a remnant of what was 
formerly, and for many years, laid down on the maps and 
known as the “Great North-West Territory.” The great 
states of Iowa, Wisconsin, and Minnesota, and the Territory 
of Nebraska have, from time to time, been carved from the 
vast region comprised under that name, and yet the great 
North-West Territory is little more than half exhausted. 
Minnesota, while a territory, embraced all that portion of 
Dakota east of the Missouri river; and the boundaries of 
Nebraska, prior to 1861, embraced all that portion lying © 
west of the Missouri. The admission of Minnesota as a state 
in the Union in May, 1858, with its present boundaries, left 
all the country situated between the Big Sioux and the Red 
river of the North on the east, and the Missouri on the 
west, uniricluded in any organized state or territory. This 
neglected fragment of the public domain was, by general 
consent, designated by the name of Dakota, from the 
nation of Indians of that name, who claimed and possessed 
the soil. 

The first cession of lands was made in 1858 by the 
Yankton and Poncas tribes of Indians. By this purchase 
the government extinguished the Indian title to over 
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25,000 square miles of land, lying along the Missouri, Nio- 
brara, and Big Sioux rivers. White settlers’were admitted 
in 1859, and a great portion of the ceded lands were imme- 
diately occwaied. On account of the critical and disturbed 
state of public affairs, and the prevailing prejudice in regard 
to creating more territories, the organization of Dakota was 
delayed till 1861, when, by law of congress, she was declared 
a territory in common with her sisters, Colorado and 
Nevada. The organic law was passed February, 1861, and 
approved by the executive March 2, 1861. President Lin- . 
coln promptly hastened to perfect the government of 
Dakota, by appointing the following officers, as provided 
under the organic act: William Jayne, of Ilinois, governor; 
John Hutchinson, of Minnesota, ‘secretary ; P. Bliss, of 
Ohio, chief justice; L. P. Williston, of Pennsylvania, and 
Williams, of Tennessee, associate justices; W. 
Gleason, of Maryland, district-attorney; W. F. Shaffer, 
marshal. By a provision of the organic act, Dakota was 
made a distinct land district, and G. D. Hill, of Michigan, 
was appointed surveyor-general. These gentlemen at once 
assumed the duties of their respective offices, and Dakota 
may be said to have had a government after June, 1861. 
The first general election was held in September follow- 
ing, when the legislature was chosen, and J. B. S. Todd was — 
elected delegate in congress. l 
The first legislature convened in March, 1862, and the 
following laws are the result of their sixty days’ labor. 
Dakota is thus fairly adrift as a Territory of the United 
States, with good, wholesome laws, competent and faithful 
-officials, and a people orderly, law-abiding, enterprising, and 
energetic. She will compare most favorably with any of her 
sisters as a home for the homeless immigrant. | 
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Dakota extends from Minnesota on the east to the Rocky 
mountains on the west, and from the Niobrara river on the 
south to the British possessions on the north, comprising 
nine degrees of latitude, and thirteen degrees of longitude 
— upwards of 350,000 square miles of land. Except the 
ceded lands, this vast tract is occupied and roamed over by 
dwindling tribes of the red man. With the exception of 
the Crows of the Yellow Stone, and the Black Feet of the 
Upper Missouri, these Indians are nearly all known as 
Dakotas, though divided and scattered into numerous tribes 
and bands. These Indians, for the most part, still subsist by 
the hunt. Their hunțing-grounds are annually narrowed, 
and their victims are constantly and rapidly diminishing, 
though immense herds of buffalo, elk, and antelope still 
range the prairies. The conviction forces itself upon us 
that Government must soon make final provision for the 
maintenance of the residue of its red children. The unoc- 
cupied lands of the states, and some of the territories, are 
already the property of speculators, and squatters are, ac- 
cordingly, debarred from taking advantage of the recent 
Homestead law within their limits; thus rendering it neces-- 
sary that Government should so dispose of the Indians in 
Dakota, as to enable such as desire, to avail themselves of 
that liberal and beneficent act. The nation has very little- 
valuable agricultural land outside of Dakota, either subject 
to preemption or available as homesteads. 

The Missouri river is one of the leading features of 
Dakota. More than four hundred miles of the’ eastern 
slope of the Rocky mountains discharges its waters into the 
Missouri near the base.of the mountains at Fort Benton. 
The early confluence of these innumerable streams and 
rivers render the Missouri navigable almost from its very 
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source. Its course through the very centre of the terri- 
tory, from the north-west to the south-east corner, together 
with its sinuosities, furnish over two thousand miles of nav- 
igable river for the largest sized river steamers. Its head of 
navigation is in convenient proximity to the Salmon river 
and Bitter Root gold mines of Washington and Oregon, 
and nearer than any other water communication to the 
recently discovered gold fields of the Saskatchawan and 
Cariboo, in Her Majesty’s possessions. For many years 
steamers have made annual trips to Fort Benton, and the 
trade has increased from year to year. It is now estimated 
that fifty steamers will be inadequate to supply the trade 
for 1863. The mineral wealth of the Rocky mountains 
will, in a few years, make the Missouri one of the most 
important business arteries on the continent. No state or 
territory can be better supplied with water and water privi- 
leges than Dakota. Its streams are countless, and its 
waters are pure and healthful. Its large rivers are numer- 
ous, among the more important of which are the Big 
Sioux, Dakota, Niobrara, Yellow Stone, Milk, and -Red river 
of the North. The latter suggests an interesting physio- 
logical feature in the fact, that its waters flow into Hudson 
bay. The Red river of the North is navigable, and regular 
steamers are engaged in the trade between the American 
settlements on its head waters, and the forts of the Hudson 
Bay Company along Lake Winnepeg. The Yellow Stone 
is the largest tributary of the Missouri. Little is known of 
its valley. The fountains, brooks, and creeks which supply 
its waters, ooze from the rocks of the mountains only a few 
leagues from the sources of the already gold famous Sal- 
mon river and Bitter Root. The valley of the Yellow 
Stone is the sacred hunting-ground of the Indians, but the 
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time is close at hand when its fertile valleys will echo with 
the click and ‘stir of civilization, and the indomitable spirit 
of the Anglo-Saxon will torture from the hidden recesses of 
the Red Man’s forest home, riches which have lain dormant 
for ages, and upon which this poor child of the prairie has 
and ever will gaze with indifference, scorn, and contempt. 
The Big Sioux and Dakota are navigable for about two 
months in the Spring, and their valleys are among the most 
fertile in the United States. The Niobrara is a large 
stream, some four hundred miles in length, flowing its 
entire length in almost the same latitude, from near the 
South pass to the Missouri. Its valley is eminently suited 
to become a great overland thoroughfare, being well wa- 
tered, well timbered, and, in all respects, practicable for a 
railroad. Portions of its valley are densely covered with 
pine timber, as also the White river valley in the neighbor- 
hood, and the region of the Black hills.. 

The Territory of Dakota is not liberally supplied with 
timber, save upon the streams, but to those who are familiar 
with prairie country, and have observed how rapidly it 
grows when protected from fire, the present supply is re- 
garded ample for years to come. 

The climate of Dakota is unsurpassed. The air is salu- 
brious and exhilarating. The rarity of the atmosphere, in 
consequence of the altitude of the country, is always notice- 
able in contrast with the oppressive moisture of the Eastern 
and Atlantic states. 

Some portions of the territory are marvellously fertile 
and productive. The growing season is longer than in the 
same latitude further east, and the products are the same. 
The winters are sometimes severe, but in most cases tem- 
perate and delightful. In the valleys where the autumn 


viii PREFACE. 


fires have been kept out, stock will subsist and do well all 
winter without extra forage or attention. 

Gold, iron, coal, lead, and salt have been discovered in 
different localities in the territory, and though compara- 
tively little is known of its mineral wealth, enough has 
been developed to excite curiosity and provoke adventure. 
The hardy pioneer is already in the field, and the day is 
near, aye, is at hand, when the journey of the gold hunter 
for California and Washington will be shortened by the 
more glittering attractions of the Black hills and the east- 
ern slope of the Rocky mountains. The history of Dakota 
is written in the past history of the Western states. This 
vast terra incognita is already undulating with the breath of 
civilization, and the time cannot be far distant when its 
noble prairies and fertile valleys must yield up their wealth 
to the restless, aggressive, and all-conquering energy of the 
American people. 


J. T. 
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CONSTITUTION 


OF 


THE UNITED STATES. 


We, the people of the United States, in order to form a more per- Preamble 
fect union, establish justice, insure domestic tranquillity, provide for 
the common defence, promote the general welfare, and secure the 
blessings of liberty to ourselves and our posterity, do ordain and estab- 
lish this Constitution for the United States of America. 


ARTICLE I. 


SECTION I. 


All legislative powers herein granted shall be vested in a congress Legislative pow- 


of the United States, which shall consist of a senate and house of gress. 
representatives. 


SECTION II. 


1. The house of representatives shall be composed of members tense of repre- 


chosen every second year by the people of the several states; and membere ; Dy. 
the electors in each state shall have the qualifications requisite for qualifications of 
electors of the most numerous branch of the state legislature. 


2. No person shall be a representative who shall not have attained Aze m vests 


7 years 
to the age of twenty-five years, and been seven years a citizen of the & dizen of a 
United States, and who shall not, when elected, be an inhabitant of and and | an, inhabi- 
that state in which-he shall be chosen. when elected. 
8. Representatives and direct taxes shall be apportioned among the „ Representatives 
several states which may be included within this union, according to apportioned ac- 
cording to num- 


their respective numbers, which shall be determined by adding to the bers. 
whole number of free persons, including those bound to service for a 
term of years, and excluding Indians not taxed, three fifths of all 
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Actualenumer- other persons. The actual enumeration shall be made within three 

aa i years after the first meeting of the congress of the United States, and 

within every subsequent term of ten years, in such manner as they 

Limitation of shall by law direct. The number of representatives shall not exceed 
the ratio of repre- p: 

sentation, &e. one for every thirty thousand, but each state shall have at least one 

representative ; and until such enumeration shall be made, the state 

Bice apportion- of New Hampshire shall be entitled to choose three; Massachusetts, 

tatives. eight; Rhode Island and Providence Plantations, one; Connecticut, 

five; New York, six; New Jersey, four; Pennsylvania, eight; Dela- 

ware, one; Maryland, six; Virginia, ten; North Carolina, five; South 


Carolina, five; and Georgia, three. 
Writs of elec- 


tion for filling 4. When vacancies happen in the representation from any state, 
vacancies. the executive authority thereof shall issue writs of election to fill such 


vacancies. 


suse of regre 5. The house of representatives shall choose their speaker and 
hoes ee other officers ; and shall have the sole power of impeachment. 
power of im- 


peachment. SECTION Ill. 


Senators, how 1. The senate of the United States shall be composed of two sen- 
chosen : each to 


havea vote. ators from each state, chosen by the legislature thereof, for six years ; 
and each senator shall have one vote. 
Senate divided 2. Immediately after they shall be assembled in consequence of 
into three classes; 


to be chosen the first election, they shall be divided, as equally as may be, into 
every two Yr three classes. The seats of the senators of the first class shall Be 
vacated at the expiration of the second year, of the second class at 

the expiration of the fourth year, and of the third class at the expira- 

tion of the sixth year, so that one third may be chosen every second 

Executives of year; and if vacancies happen by resignation, or otherwise, during the 


states to fill va- 


cancies in the re- recess of the legislature of any state, the executive thereof may 
cess of legisla- 


tures, &e. make temporary appointments until the next meeting of the legisla- 
ture, which shall then fill such vacancies. 


A senator aged 93. No person shall be a senator who shall not have attained to the 
80; nine years a z R ney aN 
citizen of'the age of thirty years, and been nine years a citizen of the United 

and an inhabi- States, and who shall not, when elected, be an inhabitant of that state 

tant of his state . 
when chosen, for which he shall be chosen. 


Vice-president : ice-presi : ; 
g iea preeldeat 4. The vice-president of the United States shall be president 


the senate; to of the senate, but shall have no vote, unless they be equally di- 
vote on an 


eq. 
div. only. vided. 


chon tn © 5. ‘The senate shall choose their other officers, and also a president 
Pe pe pro tempore in the absence of the vice-president, or when he shall 


exercise the office of president of the United States. 
Guin posers 6. The senate shall have the sole power to try all impeachments, 
try impeach- When sitting for that purpose, they shall be on oath or affirmation. 
When the president of the United States is tried, the chief justice 
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shall preside: and no person shall be convicted without the concur- 
rence of two thirds of the members present. 


7. Judgment, in cases of impeachment, shall not extend further Extent ofjudg- 


: Sac ae ; ti f 
than to removal from office, and disqualification to hold and enjoy any impeachment ; 


office of honor, trust, or profit under the United States: but the party Pa nee Tani by 
convicted shall, nevertheless, be liable and subject to indictment, trial, ;2u°tmen* at 
judgment, and punishment, according to law. 


SECTION IV. 


1. The times, places, and manner of holding elections for senators Times, &c. of 
. . . ; holding elections 
and representatives shall be prescribed in each state by the legisla- for senators and 
5 representatives 
ture thereof; but the congress may, at any time, by law, make or regulated by the 


: . states or b, 
alter such regulations, except as to the places of choosing senators. congress. > 


2. The congress shall assemble at least once in every year; and _ Consress to as- 
= semble annually 


such meeting shall be on the first Monday in December, unless they the lat Monday 
ve 3. 


shall by law appoint a different day. &e. 
SECTION V. 
1. Each house shall be the judge of the elections, returns, and , Hach house 
judge of the elec- 


qualifications of its own members; and a majority of each shall con- tion and qualit- 

. $ i A af own 
stitute a quorum to do business; but a smaller number may adjourn a 

: ; uorum. 

from day to day, and may be authorized to compel the attendance of 
absent members, in such manner and under such penalties as each 
house may provide. 

2. Each house may determine the rules of its proceedings, punish , Fach house to 
: à . ` i form its own 
its members for disorderly behavior, and, with the concurrence of two rules and pun- 

. ish its members. 
thirds, expel a member. 

3. Each house shall keep a journal of its proceedings, and from Journals ofeach 
A s . 5 if , house. Yeas and 
time to time publish the same, excepting such parts as may, in their neys, how taken. 
judgment, require secrecy ; and the yeas and nays of the members of 
either house on any question shall, at the desire of one fifth of those 
present, be entered on the journal. 

4. Neither house, during the session of congress, shall, without , Adjournment of 
the consent of the other, adjourn for more than three days, nor to 


any other place than that in which the two houses shall be sitting. 


SECTION VI. 
1. The senators and representatives shall receive a compensation Senators and 
x 5 : P representatives 
for their services, to be ascertained by law, and paid out of the tobe paid, &.; 


` h : rivileged fi 
treasury of the United States. They shall, in all cases, except treason, brrest par to be 


ae ; tioned fi 
felony, and breach of the peace, be privileged from arrest during their debate, &e. 
attendance at the session of their respective houses, and in going to and 
returning from the same; and for any speech or debate in either 


house they shall not be questioned in any other place. 
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Concerning the 2, No senator or representative shall, during the time for which he 
holding of offices . Po : 

by senatorsand WAS elected, be appointed to any civil office under the authority of the 

mepresentatives: United States which shall have been created, or the emoluments 

whereof shall have been increased, during such time; and no person 

holding any office under the United States shall be a member of 


cither house during his continuance in office. 


SECTION VII. 


a ele 1. All bills for raising revenue shall originate in the house of 
house of repre- representatives; but the senate may propose or concur with amend- 
sentatives, &c. A 
i ments, as on other bills. 
Peters ortie- 2 Every bill which shall have passed the house of representa- 
congress in the tives and the senate shall, before it become a law, be presented to 
enacting of laws è b é š x 
and the forms of the president of the United States; if he approve, he shall sign it; 
billsin thee” but if not, he shall return it, with his objections, to that house in 
ee which it shall have originated, who shall enter the objections at large 
on their journal, and proceed to reconsider it. If, after such recon- 
sideration, two thirds of that house shall agree to pass the bill, it shall 
be sent, together with the objections, to the other house, by which it 
shall likewise be reconsidered, and if approved by two thirds of that 
house, it shall become a law. But in all such cases the votes of both 
houses shall be determined by yeas and nays; and the names of the 
persons voting for and against the bill shall be entered on the journal 
of each house respectively. If any bill shall not be returned by the 
president within ten days (Sundays excepted) after it shall have been 
presented to him, the same shall be a law, in like manner as if he had 
signed it, unless the congress, by their adjournment, prevent its re- 
turn; in which case it shall not be a law. 
- Joint resolu- 3. Every order, resolution, or vote, to which the concurrence of the 
a aae A senate and house of representatives may be necessary (except on a 
section bils. question of adjournment), shall be presented to the president of the 
United States; and before the same shall take effect, shall be approved 
by him; or, being disapproved by him, shall be repassed by two thirds 
of the senate and house of representatives, according to the rules 
and limitations prescribed in the case of a bill. 


SECTION VIII. 


Congress shall The congress shall have power, — 
ayes Re 1. To lay and collect taxes, duties, imposts, and excises; to pay 
the debts and provide for the common defence and general welfare of 
the United States; but all duties, imposts, and excises shall be uniform 
throughout the United States: 


2. Bor. money. 2. To borrow money on the credit of the United States: 
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3. To regulate commerce with foreign nations, and among the 3. Regulate 
commerce. 
several states, and with the Indian tribes: 


4. To establish an uniform rule of naturalization, and uniform laws , 4. Establish 
the rule of natu- 


on the subject of bankruptcies, throughout the United States: ralization and 
. bankrupt laws. 
5. To coin money, regulate the value thereof, and of foreign coin, 5, Coin money, 
and fix the standard of weights and measures: wlan at 
6. To provide for the punishment of counterfeiting the securities "S Provi 
` : 3 . Provide for 
and current coin of the United States: punishing coun- 
7. To establish post-offices and post-roads : 7. Establish 
post-offices, &c. 


8. To promote the progress of science and useful arts, by securing, “g, patentrights. 
for limited times, to authors and inventors the exclusive right to their 
respective writings and discoveries : 

9. To constitute tribunals inferior to the supreme court: aaro conati 

10. To define and punish piracies and felonies committed on the bunals, &. 
high seas, and offences against the law of nations: 

11. To declare war, grant letters of marque and reprisal, and make _ 1). wi declare 
rules concerning captures on land and water: 

12. To raise and support armies; but no appropriation of money | 12. ee 
to that use shall be for a longer term than two years: 

13. To provide and maintain a navy: aoe Provide a 

14. To make rules for the government and regulation of the land "14. Make rules 
and naval forces : eae ane 


‘ í ak ib Prodiet 
15. . To provide for calling forth the militia to execute the laws of | ailing eth the 


the union, suppress insurrections, and repel invasions: militia. 
: ae : ee “Hs. 16. Provide for 
16. To provide for organizing, arming, and disciplining the militia, Rede Sho 


and for governing such part of them as may be employed in the ser- militia, &. 
vice of the United States, reserving to the states respectively the 
appointment of the officers, and the authority of training the militia, 
according to the discipline prescribed by congress: 

17. To exercise exclusive legislation, in all cases whatsoever, over 17. Exercise 


exclusive juris- 
such district (not exceeding ten miles square) as may, by cession of diction over a 


district, and 

particular states, and the acceptance of congress, become the seat of places for forts, 
government of the United States, and to exercise like authority over 
all places purchased by the consent of the legislature of the state in 
which the same shall be, for the erection of forts, magazines, arsenals, 
dock-yards, and other needful buildings: And, 

18. To make all laws which shall be necessary and proper for , 18. a 
carrying into execution the foregoing powers, and all other powers the execution of 
vested by this constitution in the government of the United States, 


or in any department or officer thereof. 


SECTION IX. 


1. The migration or importation of such persons as any of the Ri Siler 


states, now existing, shall think proper to admit, shall not be pro- not to be pro 
1 * 
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hibited until af- hibited by the congress prior to the year one thousand eight hundred 
and eight; but a tax or duty may be imposed on such importation, not 
exceeding ten dollars for each person. 

Habeas corpus. 2. The privilege of the writ of habeas corpus shall not be sus- 
pended, unless when, in cases of rebellion or invasion, the public 
safety may require it. l 

úno por att 3. No bill of attainder; or ex post facto law, shall be passed. 

Tao cee 4. No capitation or other direct tax shall be laid, unless in propor- 

according to tion to the census or enumeration herein before directed to be taken. 

n Noorport duty, ee No tax or duty shall be laid on articles exported from any state. 

of ove State to. No preference shall be given, by any regulation of commerce or rev- 

sees incom- enue, to the ports of one state over those of another ; ‘nor shall vessels 
bound to or from one state be obliged to enter, clear, or pay duties in 
another. 

how daan 82” 6. No money shall be drawn from the treasury, but in consequence 
of appropriations made by law; and a regular statement and account 
of the receipts and expenditures of all public money shall be published 
from time to time. 

bilty, Aotea 7. No title of nébility shall be granted by the United States: and 

enteke: no person holding any office of profit or trust under them shall, with- 
out the consent of congress, accept of any present, emolument, office, 


or title of any kind whatever, from any king, prince, or foreign state. 


SECTION X. 


ce piedon on 1. No state shall enter into any treaty, alliance, or confederation ; 
ay individu- grant letters of marque and reprisal; coin money ; emit bills of credit ; 
make any thing but gold and silver coin a tender in payment of debts ; 
pass any bill of attainder, ex post facto law, or law impairing the obli- 

gation of contracts ; or grant any title of nobility. 
Powers which 2, No state shall, without the consent of the congress, lay any imposts 


the states can 
exercise only or duties on imports or exports, except what may be absolutely neces- 


under the sanc- 

tion of congress. sary for executing its inspection laws; and the net produce of all 
duties and imposts laid by any state on imports or exports, shall be 
for the use of the treasury of the United States; and all such laws 
shall be subject to the revision and control of the congress. No state 
shall, without the consent of congyess, lay any duty of tonnage, keep 
troops or ships of war in time of peace, enter into any agreement or 
compact with another state, or with a foreign power, or engage in 
war, unless actually invaded, or in such imminent danger as will not 


admit of delay. 


ag 
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ARTICLE II. 


SECTION I. 


1. The executive power shall be vested in a president of the United „„Szegutive pow- 
States of America. He shall hold his office during the term of four President, &e. 
years, and, together with the vice-president, chosen for the same 
term, be elected as follows: 

2. Each state shall appoint, in such manner as the legislature ace san 
thereof may direct, a number of electors, equal to the whole number vice-president. 
of senators and representatives to which the state may be entitled in 
the congress; but no senator or representative, or person holding an 
office of trust or profit under the United States, shall be appointed an 
elector. 

8. [Annulled. See Amendments, Art. 12.] 

4. The congress may determine the time of choosing the electors, , Congress may 
and the day on which they shall give their votes; which day shall be choosing the 
the same throughout the United States. 

5. No person except a natural-born citizen, or a citizen of the Qualifications 
United States at the time of the adoption of this constitution, shall be aa 
eligible to the office of president ; neither shall any person be eligible 
to that office who shall not have attained to the age of thirty-five years, 
and been fourteen years a resident within the United States. 

6. In case of the removal of the president from office, or of his ee = 
death, resignation, or inability to discharge the powers and duties of fice of ee 

_ the said office, the same shall devolve on the vice-president ; and the dent to act, &e. 
congress mhay by law provide for the case of removal, death, resigna- 
tion, or inability, both of the president and vice-president, declaring 
what officer shall then act as president, and such officer shall act 
accordingly, until the disability be removed, or a president shall be 
elected. 

7. The president shall, at stated times, receive for his services a Pye eer 
compensation which shall neither be increased nor diminished during 
the period for which he shall have been elected; and he shall not 
receive, within that period, any other emolument from the United 
States, or any of them. 

8. Before he enter on the execution of his office, he shall take the Gat oe 
following oath or affirmation: 

“I do solemnly swear (or affirm) that I will faithfully execute the a orm of the 
office of president of the United States, and will, to the best of my 
ability, preserve, protect, and defend the constitution of the United 


States.” 
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SECTION II. 


, The President 1, The president shall be commander-in-chief of the army and navy 
is commander- 


ia obef ne may of the United States, and of the militia of the several states, when 

aCesecuiite om: called into the actual service of the United States; he may require 

grant pardons, the opinion, in writing, of the principal officer in each of the executive 
e. 


departments upon any subject relating to the duties of their respective 

offices; and he shall have power to grant reprieves and pardons for 

offences against the United States, except in cases of impeachment. 
agera byad- 2. He shall have power, by and with the advice and consent of the 
ate, make trea- senate, to make treaties, provided two thirds of the senators present 
iinibaasadori.. concur; and he shall nominate, and by and with the advice and con- 
cers; but con- sent of the senate, shall appoint ambassadors, other public ministers 


gress may vest P 
certain appoint- and consuls, judges of the supreme court, and all other officers of the 


mente otherwise United States whose appointments are not herein otherwise provided 
for, and which shall be established by law. But the congress may, 
by law, vest the appointment of such inferior officers as they think 
proper in the president alone, in the courts of law, or in the heads of 
departments. 


ar iwsident may 3, The president shall have power to fill up all vacancies that 
vacancies in 


recess. may happen during the recess of the senate, by granting commissions, 
which shall expire at the end of their next session. 


SECTION III. 


Presidant to He shall, from time to time, give to the congress information of the 
recommen si . . . 

measures tocon- state of the union, and recommend to their consideration such meas- 
gress, &c., may ` > 

conveneandad- ures as he shall judge necessary aħd expedient; he may, on extraor- 
journ congress š è S . 

on certain occa- Ginary occasions, convene both houses, or either of them, and in case 
sions, shall re- f 4 * . 

ceive ambassa- Of disagreement between them with respect-to the time of adjourn- 


recnted and ment, he may adjourn them to such time as he shall think proper; he 


cere tion of- shall receive ambassadors, and other public ministers; he shall take 
care that the laws be faithfully executed; and shall commission all 


the officers of the United States. 


SECTION IV. 
oteretidentand The president, vice-president, and all civil officers of the United 
removable by im- States, shall be removed from office on impeachment for, and convic- 


peachment. A $ x . j 
tion of, treason, bribery, or other high crimes and misdemeanors. 


ARTICLE III. 


SECTION I. 


veouiical power The judicial power of the United States shall be vested in one 


preme court, supreme court, and in such inferior courts as the congress may, frcm 
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time to time, ordain and establish. The judges, both of the supreme &o. i judges to 
hold their offices 
and inferior courts, shall hold their offices during good behavior, and during good 
T. 
shall, at stated times, receive for their services a compensation which 


shall not be diminished during their continuance in office. 


SECTION II. 


1. The judicial power shall extend to all cases, in law and equity, , Extent of the 

ces ` ai n judicial power. 
arising under this constitution, the laws of the United States, and 
treaties made, or which shall be made, under their authority; to all 
cases affecting ambassadors, and other public ministers and consuls ; 
to all cases of admiralty and maritime jurisdiction; to controversies 
to which the United States shall be a party ; to controversies between 
two or more states; between a. state and citizens of another state; 
between citizens of different states; between citizens of the same 
state, claiming lands under grants of different states, and between 
a state, or the citizens thereof, and foreign states, citizens, or sub- 
jects. 

2. In all cases affecting ambassadors, other public ministers, and Original and 
consuls, and those in which a state shall be a party, the supreme lation of the 
court shall have original jurisdiction. In all the other cases before men- oidi 
tioned, the supreme court shall have appellate jurisdiction, both as to 
law and fact, with such exceptions, and under such regulations, as the 
congress shall make. 

3. The trial of all crimes, except in cases of impeachment, shall Guin 
be by jury; and such trial shall be held in the state where the said 
crimes shall have been committed; but when not committed within The venue. 
any state, the trial shall be at such place or places as the congress 
may by law have directed. 


SECTION IIL 


1. Treason against the United States shall consist only in levying Definition of 
war against them, or in adhering to their enemies, giving them aid patel 
and comfort. No person shall be convicted of treason, unless on the 
testimony of two witnesses to the same overt act, or on confession in 
open court. 

2. The congress shall have power to declare the punishment of dete 
treason; but no attainder of treason shall work corruption of blood, Persad of trea- 


or forfeiture, except during the life of the person attainted. 


ARTICLE IV. 


SECTION I. 
Full faith and credit shall be given in each state to the public acts, „Credit to be 


ven in one 


records, and judicial proceedings of every other State. And the State to the 
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publio acts, &e. congress may, by general laws, prescribe the manner in which such 
$ acts, records, and proceedings shall be proved, and the effect thereof. 


SECTION II. 


cite” °F 1. The citizens of each state shall be entitled to all privileges and 
throughout the immunities of citizens in the several states. 
Criminals fiy- 2. A person charged in any state with treason, felony, or other 


sesh Wo Oher crime, who shall flee from justice, and be found in another state, 


ag delivered shall, on demand of the executive authority of the state from which 
he fled, be delivered up to be removed to the state having jurisdiction 
of the crime. 

Picton in Pere 3. No person held to service or labor in one state, under the laws 

deliveredup. thereof, escaping into another, shall, in consequence of any law or 
regulation therein, be discharged from such service or labor, but shall 
be delivered up on claim of the party to whom such service or labor 


may be due. 


SECTION IN. 


New States 1. New states may be admitted by the congress into this union; 
may be admitted E on te. ane 
into the union, but no new state shall be formed or erected within the jurisdiction of 
any other state; nor any state be formed by the junction of two or 
more states, or parts of states, without the consent of the legislatures 
of the states concerned, as well as of the congress. 
Liven 2. The congress shall have power to dispose of and make all 
territory, &e. needful rules and regulations respecting the territory or other prop- 
erty belonging to the United States; and nothing in this constitution 
shall be so construed as to prejudice any claims of the United States, 


or of any particular state. 


SECTION IV. 


Piai, The United States shall guarantee to every state in this union a 


ment guaran- republican form of government, and shall protect each of them against 
to each . . . . . . 
State, &e. invasion, and, on application of the legislature, or of the executive 


(when the legislature cannot be convened) against domestic violence. 


ARTICLE V. 


jaa ene or amoni: The congress, whenever two thirds of both houses shall deem it 
tution. necessary, shall propose amendments to this constitution, or, on the 
application of the legislatures of two thirds of the several states, shall 
call a convention for proposing amendments, which, in either case, 
shall be valid to all intents and purposes, as part of this constitution, 
when ratified by the legislatures of three fourths of the several states, 


or by conventions in three fourths thereof, as the one or the other 
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mode of ratification may be proposed by the congress; provided that 
no amendment which may be made prior to the year one thousand 
eight hundred and eight shall in any manner affect the first and fourth 
clauses in the ninth section of the first article ; and that no state, with- 
out its consent, shall be deprived of its equal suffrage in the senate. 


ARTICLE VI. 


1. All debts contracted, and engagements entered: into, before the {purmantion of 
adoption of this constitution, shall be as valid against the United under the con- 
States, under this constitution, as under the confederation. 

2. This constitution, and the laws of the United States which shall , This constitu- 


$ 5 p; tion, acts of con- 
be made in pursuance thereof; and all treaties made, or which shall be gress and trea- 


: i ties, the supreme 
made, under the authority of the United States, shall be the supreme law — the state 


boi 
law of the land; and the judges in every state shall be bound thereby; thereby. os 
any thing in the constitution or laws of any state to the contrary not- 
withstanding. 


3. The senators and representatives before mentioned, and the Members of 


. . a, congress and of 
members of the several state legislatures, and all executive and judi- the state legis- 


latures, &c. 
cial officers, both of the United States and of the several states, shall hound by oath 


x . Ge a support this 
be bound by oath or affirmation to support this constitution ; but no constitution. 


religious test shall ever be required as a qualification to any office or 
public trust under the United States. 


ARTICLE VII. 


The ratification of the conventions of nine states shall be sufficient Fo sar rome or 
. . . . y . ’ oe 
for the establishment of this constitution between the states so ratify- cient, &. 


ing the same. 


Done in convention, by the unanimous consent of the States present, the 
seventeenth day of September, in the year of our Lord one thousand seven 
hundred and eighty-seven, and of the independence of the United States of 


America the twelfth. In witness whereof, we have hereunto subscribed our 
names. 


GEORGE WASHINGTON, 
President and Deputy from Virginia. 


NEW HAMPSHIRE. CONNECTICUT. 
JOHN LANGDON, Wm. SAMUEL JOHNSON, 
NicHoLAs GILMAN. ROGER SHERMAN. 

MASSACHUSETTS. 

NEW YORK. 


RATAN EL GORDAN, ALEXANDER HAMILTON 
Rurus Kine. . 
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NEW JERSEY. 
WILLIAM LIVINGSTON, 
WiıLLIAM PATTERSON, 
Davip BREARLEY, 
JONATHAN DAYTON. 


PENNSYLVANIA. 
BENJAMIN FRANKLIN, 
Tuomas MIFFLIN, 
RoserT Morrts, 
GEORGE CLYMER, 
THomas FITZSIMONS, 
JARED INGERSOLL, 
James WILSON, 
GOUVERNEUR MORRIS. 

DELAWARE. 
Grorce READ, 
Gunnine BEDFORD, JR., 
Jonn DICKINSON, 
Ricwarp BASSETT, 
Jacos Broom. 


Attest, 


THE UNITED STATES. 


MARYLAND. 
James M'HENRY, 
Dan’t of St. THO. JENIFER, 
DANIEL CARROLL. 


VIRGINIA. 
Jonn BLAR, 
James MADISON, JR. 
NORTH CAROLINA. 
Witiiam BLOUNT, 
Rıcm. DosBBs SPAIGHT, 
Huew WILLIAMSON. 
SOUTH CARÔLINA. 
Jonn RUTLEDGE, 
CHARLES C. PINCKNEY, 
CHARLES PINCKNEY, 
Pierce BUTLER. 
GEORGIA. 
Witt Few, 
ABRAHAM BALDWIN. 


WILLIAM JACKSON, Secretary. 


AMENDMENTS TO THE CONSTITUTION. 


ARTICLE I. 


Coneress shall make no law respecting an establfshment of religion, , Congress pro- 
or prohibiting the free exercise thereof; or abridging the freedom of ae mat 
speech, or of the press; or the right of the people peaceably to as- om iC 
semble and to petition the government for a redress of grievances. ergo the 

tion. 


ARTICLE II. 


A well-regulated militia being necessary to the security of a free Right of the 
7 people to keep 
state, the right of the people to keep and bear arms shall not be and bear arms, 


infringed. 


ARTICLE III. 


No soldier shall, in time of peace, be quartered in any house with- | No soldier to 


ieee ` be quartered in 

out the consent of the owner, nor in time of war but in a manner to pay Bouie; jane, 
i swith- 
be prescribed by law. out consent, &c. 


ARTICLE IV. 


The right of the people to be secure in their persons, houses, papers, | No search. Mo 

and effects, against unreasonable searches and seizures, shall not be except: oo prohi 
. . RY 3 

violated; and no warrants shall issue but upon probable cause, sup- &c. i 


ported by oath or affirmation, and particularly describing the place to 
be searched, and the persons or things to be seized. 


ARTICLE V. 


No person shall be held to answer for a capital or otherwise infa- | No person to 
mous crime, unless on a presentment or indictment of a grand jury, eh ache erime, 
except in cases arising in the land or naval forces, or in the militia sentment, &c., 
when in actual service, in time of war or public danger; nor shall fand or navai 


: : . fo: to an- 
any person be subject for the same offence to be twice put in jeopardy swer for the 


of life or limb; nor shall be compelled, in any criminal case, to be twice, = 
a witness against himself, nor be deprived of life, liberty, or property, 

without due process of law; nor shall private property be taken for 

public use without just compensation. 
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ARTICLE VI. 


‘ena of In all criminal prosecutions, the accused shall enjoy the right to a 

public trial by speedy and public trial by an impartial jury of the state and district 
Jury, &c. in ; A S Ere 

a pros- wherein the crime shall have been committed, which district shall 

f have been previously ascertained by law, and to be informed of the 

nature and cause of the accusation ; to be confronted with the wit- 

nesses against him; to have compulsory process for obtaining wit- 

nesses in his favor; and to have the assistance of counsel for his 


defence. 


ARTICLE VII. 


i TO Or Ari In suits at common law, where the value in controversy shall 
St common Ia, exceed twenty dollars, the right of trial by jury shall be preserved ; 
of twenty dollars, and no fact, tried by a jury, shall be otherwise reéxamined in any 
&e. . . 

court of the United States than according to the rules of the common 


law. 


ARTICLE VIII. 


ieena ra VAT, Excessive bail shall not be required, nor excessive fines imposed, 
cruel punish- nor cruel and unusual punishments inflicted. 
weni prohib- 


ARTICLE IX. 


aiehtsenumer- The enumeration in the constitution of certain rights shall not be 
parage those construed to deny or disparage others retained by the people. 


ARTICLE X. 


Powers notdel- The powers not delegated to the United States by the constitution, 
ed to th ibi i > 
Dala or seen nor prohibited by it to the states, are reserved to the states respec 
tively, or to the people. 


ARTICLE XI. 


Pe ere vof, The judicial power of the United States shall not be construed to 
extend to any suit in law or equity commenced or prosecuted against 
one of the United States by citizens of another state, or by citizens 
or subjects of any foreign state. 


ARTICLE XII. 


ie bie elect- 1, The electors shall meet in their respective states, and vote by 
dent and vice- ballot for president and vice-president, one of whom, at least, shall 
president of the $ x % t 

United States. not be an inhabitant of the same state with themselves; they shall 
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name in their ballots the person voted for as president, and in distinct 
ballots the person voted for as vice-president; and they shall make 
distinct lists of all persons voted for as president, and of all persons 
voted for as vice-president, and of the number of votes for each; 
which lists they shall sign and certify, and transmit, sealed, to the 
seat of government of the United States, directed to the president of 
the senate. The president of the senate shall, in the presence of the 
senate and house of representatives, open all the certificates, and 
the votes shall then be counted; the person having the greatest num- 
ber of votes for president shall be president, if such number be a 
majority of the whole number of electors appointed; and if no person 
have such majority, then from the persons having the highest numbers, 
not exceeding three, on the list of those voted for as president, the 
house of representatives shall choose immediately, by ballot, the 
president. But, in choosing the president, the votes shall be taken 
by states, the representation from each state having one vote; a 
quorum for this purpose shall consist of a member or members from 
two thirds of the states, and a majority of all the states shall be 
necessary to a choice. And if the house of representatives shall 
not choose a president, whenever the right of choice shall devolve 
upon them, before the fourth day of March next following, then the 
vice-president shall act as president, as in the case of the death or 
other constitutional disability of the president. 

2. The person having the greatest number of votes as vice-presi- 
dent shall be the vice-president, if such number be a majority of the 
whole number of electors appointed; and if no person have a major- 
ity, then from the two highest numbers on the list, the senate shall 
choose the vice-president: a quorum for the purpose shall consist of 
two thirds of the whole number of senators, and a majority of the 
whole number shall be necessary to a choice. 

3. But no person constitutionally ineligible to the office of presi- 
dent shall be eligible to that of vice-president of the United States. 


ARTICLE XIII. 


If any citizen of the United States shall accept, claim, receive, or __No title of no- 

3 x TA i ility or honor to 

retain any title of nobility or honor, or shall, without the consent of be accepted, &c. 
congress, accept or retain any present, pension, office, or emolument 
of any kind whatever, from any emperor, king, prince, or foreign 
power, such person shall cease to be a citizen of the United States, 
and shall be incapable of holding any office of trust or profit under 


them, or either of them. 


DECLARATION OF INDEPENDENCE. 


In Coneress, July 4, 1776. 


By the representatives of the United States in congress assembled. 


A DECLARATION. 


WHEN, in the course of human events, it becomes necessary for one 
people to dissolve the political bands which have connected them with 
another, and to assume among the powers of the earth the separate 
and equal station to which the laws of nature and of nature’s God 
entitle them, a decent respect for the opinions of mankind requires that 
they should declare the causes which impel them to the separation. 

We hold these truths to be self-evident »— that all men are created 
equal; that they are endowed by their Creator with certain unaliena- 
ble rights; that among these are life, liberty, and the pursuit of happi- 
ness; that, to secure these rights, governments are instituted among 
men, deriving their just powers from the consent of the governed; that 
whenever any form of government becomes destructive of these ends 
it is the right of the people to alter or to abolish it, and to institute a 
new government, laying its foundation on such principles, and organiz- 
ing its powers in such form, as to them shall seem most likely to effect 
their safety and happiness. Prudence, indeed, will dictate that gov- 
ernments long established should not be changed for light and tran- 
sient causes; and accordingly all experience hath shown that mankind 
are more disposed to suffer, while evils are sufferable, than to right 
themselves by abolishing the forms to which they are accustomed. 
But when a long train of abuses and usurpations, pursuing invariably 
the same object, evinces a design to reduce them under absolute 
despotism, it is their right, it is their duty, to throw off such govern- 
ment, and to provide new guards for their future security. Such has 
been the patient sufferance of these colonies; and such is now the 
necessity which constrains them to alter their former system of govern- 
ment. The history of the present king of Great Britain is a history 
of repeated injuries and usurpations, all having in direct object the 
establishment of an absolute tyranny over these states. To prove 
this, let facts be submitted to a candid world. 
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He has refused his assent to laws the most wholesome and necessary 
for the public good. 

He has forbidden his governors to pass laws of immediate and 
pressing importance, unless suspended in their operation till his assent 
should be obtained ; and, when so suspended, he has utterly neglected 
to attend to them. 

He has refused to pass other laws for the accommodation of large 
districts of people, unless those people would relinquish the right of 
representation in the. legislature—a right inestimable to them, and 
formidable to tyrants only. 

He has called together legislative bodies at places unusual, uncom- 
fortable, and distant from the depository of their public records, for the 
sole purpose of fatiguing them into compliance with his measures. 

He has dissolved representative houses repeatedly, for opposing, 
with manly firmness, his invasions on the rights of the people. 

He has refused, for a long time, after such dissolutions, to cause 
others to be elected; whereby the legislative powers, incapable of 
annihilation, have returned to the people at large for their exercise; 
the state remaining, in the mean time, exposed to all the danger of 
invasion from without and convulsions within. 

He has endeavored to prevent the population of these states; for 
that purpose obstructing the laws for naturalization of foreigners, 
refusing to pass others to encourage their migration hither, and rais- 
ing the conditions of new appropriations of lands. 

He ‘has obstructed the administration of justice, by refusing his 
assent to laws for establishing judiciary powers. 

He has made judges dependent on his will alone for the tenure of 
their offices and the amount and payment of their salaries. 

He has erected a multitude of new offices, and sent hither swarms 
of officers, to harass our people and eat out their substance. 

He has kept among us, in times of peace, standing armies, without 
the consent: of our legislatures. 

He has affected to render the military independent of and superior 
to the civil power. 

He has combined with others to subject us to a jurisdiction foreign 
to our constitution and unacknowledged by our laws; giving his 
assent to their acts of pretended legislation, — 

For quartering large bodies of armed troops among us: 

For protecting them, by a mock trial, from punishment for any 
murders which they should commit on the inhabitants of these States: 

For cutting off our trade with all parts of the world: 

For imposing taxes on us without our consent: 

For depriving us, in many cases, of the benefits of trial by jury: 

Q* 
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For transporting us beyond seas, to be tried for pretended offences : 

For abolishing the, free system of English Jaw in a neighboring 
province, establishing therein an arbitrary government, and enlarging 
its boundaries so as to render it at once an example and fit instrument 
for introducing the same absolute rule into these colonies: 

For taking away our charters, abolishing our most valuable laws, 
and altering fundamentally the forms of our government: 

For suspending our own legislatures, and declaring themselves 
invested with power to legislate for us in all cases whatsoever. 

He has abdicated government here, by declaring us out of his pro- 
tection, and waging war against us. 

He has plundered our seas, ravaged our coasts, burned our towns, 
and destroyed the lives of our people. 

He is at this time transporting large armies of foreign mercenaries, 
to complete the works of death, desolation, and tyranny, already begun, 
with circumstances of cruelty and perfidy scarcely paralleled in the 
most barbarous ages, and totally unworthy the head of a civilized 
nation. 

He has constrained our fellow-citizens taken captive on the high 
seas, to bear arms against their country, to become the executioners of 
their friends and brethren, or to fall themselves by their hands. 

He has excited domestic insurrections amongst us, and has endeav- 
ored to bring on the inhabitants of our frontiers the merciless Indian 
savages, whose known rule of warfare is an undistinguished destruc- 
tion of all ages, sexes, and conditions. 

In every stage of these oppressions we have petitioned for redress 
in the most humble terms; our petitions have been answered only by 
repeated injury. A prince whose character is thus marked by every 
act which may define a tyrant is unfit to be the ruler of a free people. 

Nor have we been wanting in attention to our British brethren. 
We have warned them, from time to time, of attempts made by their 
legislature to extend an unwarrantable jurisdiction over: us. We 
have reminded them of the circumstances of our emigration and settle- 
ment here. We have appealed to their native justice and magnanim- 
ity, and we have conjured them, by the ties of our common kindred, 
to disavow these usurpations, which would inevitably interrupt our 
connections and correspondence. They, too, have been deaf to the 
voice of justice and consanguinity. We must therefore acquiesce in 
the necessity which denounces our separation, and hold them, as we 
hold the rest of mankind, enemies in war — in peace, friends. 

We, therefore, the representatives of the United States of America, 
in general congress assembled, appealing to the Supreme Judge of 
the world for the rectitude of our intentions, do, in the name and by 


DECLARATION UF INDEPENDENCE. 


the authority of the good people of these colonies, solemnly publish 
and declare, that these united colonies are, and of right ought to be, 
free and independent states; that they are absolved from all alle- 
giance to the British crown, and that all political connection between 
them and the state of Great Britain is, and ought to be, totally dis- 
solved; and that, as free and independent states, they have full power 
to levy war, conclude peace, contract alliances, establish commerce, 
and to do all other acts and things which independent states may of 
right do. And for the support of this declaration, with a firm reli- 
ance on the protection of Divine Providence, we mutually pledge to 
each other our lives, our fortunes, and our sacred honor. 

Signed by order and in behalf of the congress. 

JOHN HANCOCK, President. 
Attested, CHARLES THOMPSON, Secretary. 


NEW HAMPSHIRE. 


JOSIAH BARTLETT, 
WiLtitiam WHIPPLE, 
MatTtHew THORNTON. 


Francis Hopkinson, 
Joun Hart, 
ABRAHAM CLARK. 


PENNSYLVANIA. 


ROBERT Morais, 
Bensamin Rusa, 
BENJAMIN FRANKLIN, 


MASSACHUSETTS BAY. 


SAMUEL Apams, 
JOHN ADAMS, 
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Rosert Treat PAINE, 
ELBRIDGE GERRY. 


RHODE ISLAND, &c. 


STEPHEN Hopkins, 
WILLIAM ELLERY.. 


CONNECTICUT. 


ROGER SHERMAN, 
SAMUEL HUNTINGTON, 
WiLcLram WILLIAMS, 
OLıver Wotcort. 


NEW YORK. 
Wiiiiam FLoYD, 
PuiLIP LIVINGSTON, 
Francis Lewis, 
Lewis Morais. 


NEW JERSEY. 
RICHARD STOCKTON, 
JOHN WITHERSPOON, 


Joun MORTON, 
GEORGE CLYMER, 
JAMES SMITH, 
GEORGE TAYLOR, 
James WILSON, 
Grorce Ross. 


DELAWARE. 


Cæsar RODNEY, 
GroreE Reap, 
Tuomas M’Kean. 


MARYLAND. 


SAMUEL CHASE, 
Wituiam Paca, 
Tuomas STONE, 
CHARLES CARROLL, of Carrollton. 


VIRGINIA. 


GEORGE WYTHE, 
Rıcaard Henry LEF, 
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THOMAS JEFFERSON, SOUTH CAROLINA. 
BENJAMIN HARRISON, Epwarp RUTLEDGE, 
Tuomas Newson, JR., Tuomas HEYWARD, JR. 
Francis Licgutroot LEE, Tuomas Lyncu, JR., 
CARTER BRAXTON. | ARTHUR MIDDLETON. 
NORTH CAROLINA. GEORGIA. 
WiLLIAMm HOOPER, BUTTON GWINNETT, 
Joseren HEWES, Lyman HALL, 


JOHN PENN. GEORGE WALTON. 


AN AOT 


TO PROVIDE A TEMPORARY GOVERNMENT FOR 


THE TERRITORY OF DAKOTA, 


AND 


TO CREATE THE OFFICE OF SURVEYOR-GENERAL THEREIN. 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That all that part of paegitory of 
the territory of the United States included within the following limits, 
namely: commencing at a point in the main channel of the Red River 
of the North, where the forty-ninth degree of north latitude crosses the 
same; thence up the main channel of the same, and along the boun- Boundaries. 
dary of the State of Minnesota, to Big Stone lake; thence along the 
boundary line of the said State of Minnesota to the Iowa line; thence 
along the boundary line of the State of Iowa to the point of intersec- 
tion between the Big Sioux and Missouri rivers; thence up the Mis- 
souri river, and along the boundary line of the Territory of Nebraska, 
to the mouth of the Niobrara or Running Water river ; thence follow- 
ing up the same, in the middle of the main channel thereof, to the 
mouth of the Keha Paha or Turtle Hill river ; thence up said river to 
the forty-third parallel of north latitude; thence due west to the 
present boundary of the Territory of Washington; thence along the 
boundary line of Washington Territory, to the forty-ninth degree of 
north latitude; thence east, along said forty-ninth degree of north lati- 
tude, to the place of beginning, be, and the same is hereby, organized 
into a temporary government, by the name of the Territory of Dakota: 
Provided, That nothing in this act contained shall be construed to sure of ee 
impair the rights of person or property now pertaining to the Indians paired. 
in said territory, so long as such rights shall remain unextinguished 
by treaty between the United States and such Indians, or to include 
any territory which, by treaty with any Indian tribe, is not, without 
the consent of said tribe, to be included within the territorial limits or 
jurisdiction of any state or territory; but all such territory shall be aen e ace 
excepted out of the boundaries and constitute no part of the Territory gg% bounda- 
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of Dakota, until said tribe shall signify their assent to the president of 
the United States to be included within the said territory, or to affect 
the authority of the government of the United States to make any reg- 
ulations respecting such Indians, their lands, property, or other rights, 
by treaty, law, or otherwige, which it would have been competent for 
the government to make if this act had never: passed: Provided, fur- 
ther, That nothing in this act contained shall be construed to inhibit 
the government of the United States from dividing said territory into 
two or more territories, in such manner and at such times as congress 
shall deem convenient and proper, or from attaching any portion 
thereof to any other territory or state. 

Sect. 2. And be tt further enacted, That the executive power and 
authority in and over said Territory of Dakota, shall be vested in a 
governor, who shall hold his office for four years, and until his suc- 
cessor shall be appointed and qualified, unless sooner removed by the 
president of the United States. The governor shall reside within said 
territory, shall be commander-in-chief of the militia thereof, shall per- 
form the duties and receive the emoluments of superintendent of 
Indian affairs, and shall approve all laws passed by the legislative 
assembly before they shall take effect; he may grant pardons for 
offences against the law of said territory, and reprieves for offences 
against the laws of the United States until the decision of the presi- 
dent can be made known thereon; he shall commission all officers who 
shall be appointed to office under the laws of said territory, and shall 


. take care that the laws be faithfully executed. 
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Sect. 3. And be it further enacted, That there shall be a secretary 
of said territory, who shall reside therein, and hold his office for four 
years, unless sooner removed by the president of the United States; 
he shall record and preserve all the laws and proceedings of the legis- 
lative assembly hereinafter constituted, and all the acts and proceed- 
ings of the governor, in his executive department; he shall transmit 
one copy of the laws, and one copy of the executive proceedings, on or 
before the first day of December in each year, to the president of the 
United States, and, at the same time, two copies of the laws to the 
speaker of the house of representatives and the president of the 
senate, for the use of congress; and in case of the death, removal, or 
resignation, or other necessary absence of the governor from the ter- 
ritory, the secretary shall have, and is hereby authorized. and required, 
to execute and perform all the powers and duties of the governor dur- 
ing such vacancy or necessary absence, or until another governor shall 
be duly appointed to fill such vacancy. 

Sect. 4. And be it further enacted, That the legislative power and 
authority of said territory shall be vested in the governor and a legis- 
lative assembly. ‘Che legislative assembly shall consist of a council 
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and house of representatives. The council shall consist of nine mem- 
bers, which may be increased to thirteen, having the qualifications of 
voters as hereinafter prescribed, whose term of service shall continue 
two years. The house of representatives shall consist of thirteen 
members, which may be increased to. twenjy-six, possessing the same 
qualifications as prescribed for members of the council, and whose 
term of service shall continue one year. An apportionment shall be 
made, as nearly equal as practicable, among the several counties or 
districts for the election of the council and house of representatives, 
giving to each section of the territory representation in the ratio of its 
population (Indians excepted) as nearly as may be; and the members 
of the council and of the house of representatives shall reside in, and 
be inhabitants of, the district for which they may be elected, respec- 
tively. Previous to the first election, the governor shall cause a census 
or enumeration of the inhabitants of the several counties and districts 
of the territory to be taken; and the first election shall be held at such 
time and places, and be conducted in such manner, as the governor 
shall appoint and direct; and he shall, at the same time, declare the 
number of the members of the council and house of representatives to 
which each of the counties or districts shall be entitled under this act. 
The number of persons authorized to be elected, having the highest 
number of votes in each of said council districts, for members of the 
council, shall be declared by the governor-to be duly elected to the 
council; and the person or persons authorized to be elected having 
the greatest number of votes for the house of representatives, equal to 
the number to which each county or district shall be entitled, shall be 
declared by the governor to be elected members of the house of repre- 
sentatives: Provided, That in case of a tie between two or more 
persons voted for, the governor shall order a new election, to supply 
the vacancy made by such tie. And the persons thus elected to the 
legislative assembly shall meet at such place and on such day as the 
- governor shall appoint; but thereafter, the time, place, and manner of 
holding and conducting all elections by the people, and the apportion- 
ing the representation in the several counties or districts to the council 
and house of representatives, according to the population, shall be pre- 
scribed by law, as well as the day of the commencement of the regular 
sessions of the legislative assembly: Provided, That no one session 
shall exceed the term of forty days, except the first, which may be 
extended to sixty days, but no longer. 

Sect. 5. And be it further enacted, That every free white male 
inhabitant of the United States above the age of twenty-one years, 
who shall have been a resident of said territory at the time of the 
passage of this act, shall be entitled to vote at the first election, and 
shall be eligible to any office within the said territory; but the qnali- 
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fications of voters and of holding office at all subsequent elections 
shall be such as shall be prescribed by the legislative assembly: Pro- 
vided, That the right of suffrage and of holding office shall be exer- 
cised only by citizens of the United States and those who shall have 
declared on oath their intention to become such, and shall have taken 
an oath to support the constitution of the United States. 

Sect. 6. And be tt further enacted, That the legislative power of 
the territory shall extend to all rightful subjects of legislation con- 
sistent with the constitution of the United States and the provisions 
of this act; but no law shall be passed interfering with the primary 
disposal of the soil; no tax shall be imposed upon the property of the 
United States; nor shall the lands or other property of non-residents 
be taxed higher than the lands or other property of residents; nor 
shall any law be passed impairing the rights of private property ; nor 
shall any discrimination be made in taxing different kinds of property ; 
but all property subject to taxation shall be in proportion to the value 
of the property taxed. 

Sect. 7. And be tt further enacted, That all township, district, and 
county officers, not herein otherwise provided for, shall be appointed 
or elected, as the case may be, in such manner as shall be provided by 
the governor and legislative assembly of the territory. The governor 
shall nominate and, by and with the advice and consent of the legisla- 
tive council, appoint all officers not herein otherwise provided for; 
and, in the first instance, the governor alone may appoint all said 
officers, who shall hold their offices until the end of the first session of 
the legislative assembly, and shall lay off the necessary districts for 
members of the council and house of representatives, and all other 
officers. 

Sect. 8. And be it further enacted, That no member of the legisla- 
tive assembly shall hold or be appointed to any office which shall 
have been created, or the salary or emoluments of which shall have 
been increased while he was a member, during the term for which he 
was elected, and for one year after the expiration of such term; and 
no person holding a commission or appointment under the United 
States, except postmasters, shall be a member of the legislative 
assembly, or shall hold any office under the government of said ter- 
ritory. 

Sect. 9. And be it further enacted, That the judicial power of said 
territory shall be vested in a supreme court, district courts, probate 
courts, and in justices of the peace. The supreme court shall consist 
of a chief justice and two associate justices, any two of whom shall 
constitute a quorum, and who shall hold a term at the seat of govern- 
ment of said territory annually, and they shall hold their offices dur- 
ing the period of four years. The said territory shall be divided 
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into three judicial districts, and a district court shall be held in each District courts. 
of said districts by one of the justices of the supreme court, at such 

time and place as may be prescribed by law; and the said judges 

shall, after their appointments, respectively, reside in the districts 

which shall be assigned them. The jurisdiction of the several courts Jurisdiction. 
herein provided for, both appellate and original, and that of the pro- 

bate courts and of the justices of the peace, shall be limited by law: 

Provided, That justices of the peace shall not have jurisdiction of any 0rsustices of 
matter in controversy when the title or boundaries of land may be in 

dispute, or where the debt or sum claimed shall exceed one hundred 

dollars; and the said supreme and district courts, respectively, shall | Of supreme 
possess chancery as well as common-law jurisdiction, and authority for courts. 
redress of all wrongs committed against the constitution or laws of 

the United States, or of the territory, affecting persons or property. 

Each district court, or the judge thereof, shall appoint its clerk, who trict court, and 
shall also be the register in chancery, and shall keep his office at the register in chan- 
place where the court may be held. Writs of error, bills of excep- , “Writs of error. 
tion, and appeals, shall be allowed in all cases from the final decisions 

of said district courts to the supreme court, under such regulations as 

may be prescribed by law; but in no case removed to the supreme 

court shall trial by jury be allowed in said court. The supreme court, 

or the justices thereof, shall appoint its own clerk, and every clerk aek orne 
shall hold his office at the pleasure of the court for which he shall 

have been appointed. Writs of -error and appeals from the final de- , Writs of error, 
cisions of said supreme court shall be allowed, and may be taken to 

the supreme court of the United States, in the same manner and 

under the same regulations as from the circuit courts of the United 

States, where the value of the property, or the amount in controversy, 

to be ascertained by the oath or affirmation of either party, or other 

competent witness, shall exceed one thousand dollars; and each of 

the said district courts shall have and exercise the same jurisdiction, 

in all cases arising under the constitution and laws of the United 

States as is vested in the circuit and district courts of the United 

States; and the said supreme and district courts of the said territory, 

and the respective judges thereof, shall and may grant writs of habeas Habeas Corpus. 
corpus in all cases in which the same are grantable by the judges of 

the United States in the District of Columbia; and the first six days 

of every term of said courts, or so much thereof as shall be neces- 

sary, shall be appropriated to the trial of causes arising under the said 

constitution and laws; and writs of error and appeals in all such 

cases shall be made to the supreme court of said territory the same 

as in other cases. The said clerk shall receive, in all such cases, the Fees of Clerk. 
same fees which the clerks of the district courts of Nebraska Terri- 

tory now receive for similar services. 
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Attorney, &e. Sect. 10. And be it further enacted, That there shall be appointed 
an attorney for said territory, who shall continue in office for four 
years, unless sooner removed by the president, and who shall receive 
the same fees and salary as the attorney of the United States for the 

Marshal. &e. present Territory of Nebraska. There shall also be a marshal for the 
territory appointed, who shall hold his office for four years, unless 
sooner removed by the president, and who shall execute all processes 
issuing from the said courts when exercising their jurisdiction as cir- 
cuit and district courts of the United States; he shall perform the 
duties, be subject to the same regulations and penalties, and be enti- 
tled to the same fees as the marshal of the district court of the 
United States for the present Territory of Nebraska, and shall, in 
addition, be paid two hundred dollars annually as a compensation for 
extra services. 

PE e aa Sect. 11. And be it further enacted, That the governor, secretary, 
chief justice and associate justices, attorney, and marshal, shall be 
nominated and, by and with the advice and consent of the senate, 
appointed by the president of the United States. The governor and 
secretary to be appointed as aforesaid shall, before they act as such, 

How qualified. respectively take an oath or affirmation before the district judge, or 
some justice of the peace in the limits of said territory duly author- 
ized to administer oaths and affirmations by the laws now in force 
therein, or before the chief justice or some associate justice of the 
supreme court of the United States, to support the constitution of 
the United States and faithfully to discharge the duties of their re- 
spective offices ; which said oaths, when so taken, shall be certified by 
the person by whom the same shall have been taken; and such cer- 
tificates shall be received and recorded by the secretary among the 
executive proceedings; and the chief justice and associate justices, 
and all other civil officers in said territory, before they act as such, 
shall take a like oath or affirmation before the said governor or secre- 
tary, or some judge or justice of the peace of the territory who may 
be duly commissioned and qualified, which said oath or affirmation 
shall be certified and transmitted by the person taking the same to 
the secretary, to be by him recorded as aforesaid; and afterwards the 
like oath or affirmation shall be taken, certified, and recorded in such 
man(n Jer and form as may be prescribed by law. The governor shall 

Salaries. receive an annual salary of fifteen hundred dollars as governor, and 
one thousand dollars as superintendent of Indian affairs; the chief 
justice and associate justices shall each receive an annual salary of 
eighteen hundred dollars; the secretary shall receive an annual salary 
of eighteen hundred dollars. The said salaries shall be paid quarter- 

egy ofthe yearly at the treasury of the United States. The members of the 

legislature. 
legislative assembly shall be entitled to receive three dollars each per 
day during their attendance at the session thereof, and three dollars 
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for every twenty miles’ travel in going to and returning from the said 

sessions, estimated according to the nearest usually travelled route. 

There shall be appropriated annually the sum of one thousand dol- uae es 
lars, to be expended by the governor, to defray the contingent ex- 

penses of the territory. There shall also be appropriated annually a 

sufficient sum, to be expended by the secretary of the territory, and 

upon an estimate to be made by the secretary of the treasury of the 

United States, to defray the expenses of the legislative assembly, the raone or 
printing of the laws, and other incidental expenses; and the secre- sembly, &e. 
tary of the territory shall annually account to the secretary of the 

treasury of the United States for the manner in which the aforesaid 

sum shall have been expended. 

Sect. 12. And be it further enacted, That the legislative assembly ,,Tim¢ and place 
of the Territory of Dakota shall hold its first session at such time legislature. 
and place in said territory as the governor thereof shall appoint and 
direct; and at said first session, or as soon thereafter as they shall 
deem expedient, the governor and legislative assembly shall proceed 
to locate and establish the seat of government for said territory at | Sest of govern- 
such place as they may deem eligible; which place, however, shall 
thereafter be subject to be changed by the said governor and legisla- 
tive assembly. 

Secr. 13. And be it further enacted, That a delegate to the house | eaen 
of representatives of the United States, to serve during each con 
gress of the United States, may be elected by the voters qualified to 
elect members of the legislative assembly, who shall be entitled to the 
same rights and privileges as are exercised and enjoyed by the dele- 
gates from the several other territories of the United States to the 
said house of representatives. The first election shall be held at Election of, &. 
such time and places, and be conducted in such manner, as the gov- 
ernor shall appoint and direct; and at all subsequent elections, the 
times, places, and manner of holding elections shall be prescribed by 
law. The person having the greatest number of votes shall be de- 
clared by the governor to be duly elected, and a. certificate thereof 
shall be given accordingly. 

Sror. 14. And be tt further enacted, That when the land in said ,,School sections 
territory shall be surveyed, under the direction of the government of 
the United States, preparatory to bringing the same into market, sec- 
tions numbered sixteen and thirty-six in each township in said terri- 
tory shall be, and the same are hereby, reserved for the purpose of 
being applied to schools in the states hereafter to be erected out of 
the same. 

Sect. 15. And be it further enacted, That temporarily, and until gnats als 
otherwise provided by law, the governor of said territory may define 
the judicial districts of said territory and assign the judges who may 
be appointed for said territory to the several districts, and also 
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appoint the times and places for holding courts in the several counties 
or subdivisions in each of said judicial districts by proclamation to be 
issued by him; but the legislative assembly, at their first or any sub- 
sequent session, may organize, alter, or modify such judicial districts, 
and assign the judges, and alter the times and places of holding the 
courts, as to them shall seem proper and convenient. 

Sect. 16. And be it further enacted, That the constitution and all 
laws of the United States which are not locally inapplicable shall 
have the same force and effect within the said Territory of Dakota as 
elsewhere within the United States. 

Sect. 17. And be it further enacted, That the president of the 
United States, by and with the advice and consent of the senate, 
shall be, and he is hereby, authorized to appoint a surveyor-general 
for Dakota, who shall locate his office at such place as the Secretary of 
the Interior shall from time to time direct, and whose duties, powers, 
obligations, responsibilities, compensation, and allowances for clerk 
hire, office rent, fuel, and incidental expenses, shall be the same as 
those of the surveyor-general of Nebraska and Kansas, under the 
direction of the Secretary of the Interior, and such instructions as he 
may from time to time deem it advisable to give him. 

Secr. 18. And be tt further enacted, That so much of the public 
lands of the United States in the Territory of Dakota, west of its 
eastern boundary and east and north of the Niobrara, or Running 
Water river, be formed into a land district, to be called the Yankton 
district, at such time as the president may direct, the land-office for 
which shall be located at such point as the president may direct, and 
shall be removed from time to time to other points within said district 
whenever, in his opinion, it may be expedient. 

Sect. 19. And be it further enacted, That the president be, and he 
is hereby, authorized to appoint, by and with the advice and consent 
of the senate, a register and receiver for said district, who shall 
respectively be required to reside at the site of said office, and who 
shall have the same powers, perform the same duties, and be entitled 
to the same compensation, as are or may be prescribed by law in rela- 
tion to other land-offices of the United States. 

Sect. 20. And bé it further enacted, That the river in said terri- 
tory heretofore known as the “River aux Jacques,” or “James 
river,” shall hereafter be called the Dakota river. 

Sect. 21. And be it further enacted, That, until congress shall oth- 
erwise direct, that portion of the territories of Utah and Washington 
between the forty-first and forty-third degrees of north latitude, and 
east of the thirty-third meridian of longitude west from Washington, 
shall be, and is hereby, incorporated into and made.a part of the Ter- 
ritory of Nebraska. 

Approved March 2, 1861. 
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THE TERRITORY OF DAKOTA. 


ADMINISTRATORS AND EXECUTORS. 


CHAPTER 1. 


AN ACT CONCERNING THE ADMINISTRATION AND DISTRIBU- 
TION OF THE ESTATES OF INTESTATES. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


Section 1. When any person shall die, possessed of any , Ps'ste,hov ep: 
personal estate, or of any right or interest therein, not lawfully %4- 
disposed of by his last will, the same shall be applied and dis- 
tributed as follows: 1. The widow, if any, shall be allowed 
all her articles of apparel and ornament, and all the wearing 
apparel and ornaments of the deceased, the household furni- 
ture of the deceased, not exceeding in value two hundred and 
fifty dollars, and. other personal property to be selected by her, 
not exceeding in value two hundred dollars; and this allow- 
ance shall be made as well when the widow receives the pro- 
visions made for her in the will of her husband, as when he 
dies intestate. 2. The widow and children constituting the 
family of the deceased, shall have such reasonable allowance 
out of the personal estate, as the probate court shall judge 
necessary for their maintenance during the progress of the 
settlement of the estate, according to their circumstances ; 
which, in case of an insolvent estate, shall not be longer than 
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one year after granting administration, nor for any time after 
the dower and personal estate shall be assigned to the widow. 
3. When a person shall die, leaving children under seven 
years of age, having no mother, or when the mother shall die, 
before the children shall arrive at the age of seven years, an 
allowance shall be made for tlte necessary maintenance of 
such children, until they arrive at the age of seven years, out 
of such part of the personal estate, and the income of such 
part of the real estate as would have been assigned to their 
mother, if she had been living. 4. If, on the return of the 
inventory of any intestate estate, it shall appear that the value 
of the whole estate does not exceed the sum of one hundred 
and fifty dollars, the probate court may, by a decree for that 
purpose, assign for the use and support of the widow and 
children of such intestate, or for the support of the children 
under seven years of age, if there be no widow, the whole of 
such estate, after the payment of the funeral charges, and 
expenses of administration. 5. If the personal estate shall 
amount to more than one hundred and fifty dollars, and more 
than the allowance mentioned in the preceding sub-divisions 
of this section, the same shall be applied to the payment of 
the debts of the deceased, with the charges of his funeral and 
of settling his estate. 6. The residue, if any, of the personal 
estate, shall be distributed in the same proportion and to the 
same persons, and for the same purposes, as prescribed for 
the descent and disposition of the real estate, except that the 
widow, if any, shall be entitled to receive the same share of 
such residue, as a child of such intestate would be entitled to. 

migttersofad- Sect. 2. When any person shall die intestate, being an 

granted by what inhabitant of this territory, letters of administration of his 
estate shall be ‘granted by the probate court of the county of 
which he was an inhabitant or resident, at the time of his 
death. If such deceased person, at the time of death, resides 
in any other territory, state, or county, leaving estate to be 
administered in this territory, administration thereof shall be 
granted by the probate court of any county in which there 
shall be estate to be administered; and the administration 
first legally granted, shall extend to all the estate of the de- 
ceased in this territory, and shall exclude the jurisdiction of 
the probate court of every other county. 


Pi bia and Sect. 3. Administration of the estate of a person dying in- 
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testate, shall be granted to some one or more of the persons 
hereinafter mentioned, and they shall be respectively entitled 
to the same in the following order: 1. The widow, or next 
of kin, or both, as the judge of probate may think proper, or 
such person as the widow or next of kin may request to have 
appointed, if suitable and competent to discharge the trust. 
2. If the widow or next of kin, or the person selected by them 
shall be unsuitable or incompetent, or if the widow or next of 
kin, shall neglect, for thirty days after the death of the intes- 
tate, to apply for administration, or to request that adminis- 
tration be granted to some other person, the same may be 
granted to one or more of the principal creditors, if any such 
are competent and willing to take it. 3. If there be no such 
creditor competent and willing to take administration, the 
same may be committed to such other person or persons as 
the judge of probate may think proper. 

Sect. 4. Every administrator, before he enters upon the 
execution of his trust, and before letters of administration 
shall be granted to him, shall give bond to the judge of pro- 
bate, with such surety or sureties as he shall direct and ap- 
prove, with the same conditions as required in case of an 
executor, with such variations only as may be necessary to 
make it applicable to the case of an administrator. 

Secr. 5. Wher there shall be a delay in granting letters 
testamentary or of administration, occasioned by an appeal 
from the allowance or disallowance of a will, or from any 
other cause, the judge of probate may appoint an adminis- 
trator to act in collecting and taking charge of the estate of 
the deceased, until the question on the allowance of the will, 
or such other question as shall occasion the delay, shall be 
terminated, and an executor or administrator be thereupon 
appointed ; and no appeal shall be allowed from the appoint- 
ment of such special administrator. 

Sect. 6. An administrator, appointed according to the pro- 


tels, and debts of the deceased, and preserve the same for the 
executor or administrator, who may afterwards be appointed, 
and for that purpose may commence and maintain suits as 
an administrator, and may sell such perishable and other per- 
sonal estate as the probate court may order to be sold. 

Sect. 7. Such special administrator shall not be liable to 
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an action by any creditor, or to be called upon in any other 
way to pay the debts against the deceased. 

paame eive Secr. 8. Every such special administrator shall, before en- 
tering upon the duties of his trust, give a bond to the judge 
of probate as he shall direct, with a condition that he will 
make and return a true inventory of all the goods, chattels, 
rights, credits, and effects of the deceased, which shall come 
to his possession or knowledge; and that he will truly ac- 
count for all the goods, chattels, debts, and effects of the 
deceased, which shall be received by him, whenever required 
by the probate court, and will deliver the same to the person 
who shall afterwards be appointed executor or administrator 
of the deceased, or to such other person as shall be legally 
authorized to receive the same. 

egon granting Secr. 9. Upon granting letters testamentary or of adminis- 

to:cease. tration on the estate of the deceased, the power of such special 
administrator shall cease, and he shall forthwith deliver to the 
executor or administrator, all the goods, chattels, money, and 
effects of the deceased, in his hands, and the executor or ad- 
ministrator may be admitted to prosecute to final judgment 
any suit commenced by such special administrator. 

Ifany person ecT. 10. If any person, before the granting of letters tes- 

embezzles any 

money. goods, tamentary or of administration, shall embezzle or alienate any 
of the moneys, goods, chattels, or effects of any deceased per- 
son, such person shall stand chargeable, and be liable to the 
action of the executor or administrator of such estate for 
double the value of the property so embezzled or alienated, to 
be recovered for the benefit of such estate. 

oyee erecutr Sgor. 11. When any sole executor or administrator shall 

dies: die without having fully administered the estate, the probate 
court may grant letters of administration, with the will an- 
nexed, or otherwise, as the case may require, to some suit- 
able person, to administer the goods and estate of the deceased, 
not already administered. 

ara mal Sećr. 12. If an administrator shall reside out of this terri- 

removed, tory, or shall neglect, after due notice by the judge of probate 
to render his account, and to settle the estate according to 
law, or to perform any decree of such court, or shall abscond 
or become insane, or otherwise unsuitable or incapable to dis- 
charge the trust, the probate court may, by an order therefor, 
remove such administrator. 


CHAP. L] ADMINISTRATORS AND EXECUTORS. 33 


Secr. 13. When an unmarried woman, who is administra- ,, When unmsr- 

` ioi i marry, her rights 
trix, alone, or jointly with another person, shall marry, her Mery, her rights 
marrying shall extinguish her authority as administratrix. a ai 

Sect. 14. When an administrator shall be removed or his Remaining aa- 


ministrator may 
authority shall be extinguished, the remaining administrator, execute duties, 


if any, may execute the trust; if there shall be no other, t the Pointed." = 
court of probate may commit administration of the estate, not 
already administered, to some suitable person, as in the case 
of the death of a sole administrator. 

Sect. 15. An administrator appointed in the place of any ,,Poversofnew 
former executor or administrator, for the purpose of adminis- 
tering the estate not already administered, shall have the same 
powers and shall proceed in settling the estate in the same 
manner as the former executor or administrator should have 
had or done, and may prosecute or defend any action com- 
menced by or against the former executor or administrator, 
and may have execution or any judgment recovered in the 
name of the former executor or administrator. 

Sect. 16. If, after the granting of letters of administration wh ener leiters 
by any probate court on the estate of any deceased person, prove. 
as if he had died intestate, a will of such deceased person 
shall be duly proved and allowed by such court, the first ad- 
ministration shall, by decree of said court, be revoked, and the 
powers of the administrator shall cease, and he shall there- 

upon surrender his letters of administration into the probate 

court, and render an account of his administration within such 
time as the court shall direct. 

Sect. 17. The executor of the will shall, in such case, be _ Executor may 


complete unfin- 
entitled to demand, sue for and collect all the goods, chattels, ished administra- 


tio 
rights, and credits of the deceased remaining unadministered, i 
and may be admitted to prosecute to final judgment any suit 
commenced by the administrator before the revocation of his 
lettérs of administration. 

Sect. 18. All acts of an executor or administrator as such, nete ofnent 
before the revocation of his letters testamentary or of admin- trators le 
istration, shall be as valid to all intents and purposes as if 
such executor or administrator had continued lawfully to exe- 
cute the duties of his trust. 

Secr. 19. When two or more persons shall be appointed _ hen tro o 
administrators on any estate, the judge of probate may take a bonds may be 
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separate bond from each, with sureties or a joint bond with 
sureties from all. 

anoe Or Appl Secr. 20. When application shall be made to the judge of 

&c., to be given. probate for the appointment of an administrator of an intes- 
tate estate, or for letters of administration with the will an- 
nexed, he shall cause notice of the same and of the time and 
place of hearing thereof, to be published for three successive 
weeks in such newspaper as he may direct. 

Pieces Sect. 21. Any laws now existing or hereafter passed, ex- 

apply toestates empting property from execution by seizure and sale shall 
also apply to the property of the estates of intestates. 

Take effect, Sect. 22. This act to take effect from and after its passage 


es and approval by the governor. 


Approved May 8, 1862. 
W. JAYNE, Governor. 


CHAPTER 2. 


AN ACT RELATING TO INVENTORY AND COLLECTION OF 
THE EFFECTS OF DECEASED PERSONS. 


Be it enacted by the Legislative Assembly of the Territory 
of Dakota: 
Return inven- SECTION 1. Every executor or administrator shall, within 
tae, ke three months after his appointment, make and return into 
the probate court a true inventory of the real estate, and of 
all the goods, chattels, rights, and credits of the deceased, 
which shall have come to his possession or knowledge ; 
excepting, only, that an executor who shall be a residuary 
legatee and shall have given bond to pay all the debts and 
legacies, as provided by the law, shall not be required to 
return an inventory. 
a eba ajiaiad Sect. 2. The estate and effects, comprised in`the inventory, 
ested persons. shall be appraised by two or more disinterested persons, 
appointed by the jydge of probate for that purpose, who 
shall be sworn to the faithful discharge of their trust; and if 
any part of such estate or effects shall be in any other county, 
appraisers thereof may be appointed, either by the judge of 
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probate having jurisdiction in the case, or by a disinterested 
justice of the peace of such other county. 
Sect. 3. When appraisers shall be appointed by a justice „prdor issued to 
of the peace, he shall issue an order to them, in substance as 
follows: 


Territory of Dakota, S 
County of € 


To , of , in said county: 

You are hereby appointed to appraise, on oath, the estate 
and effects of , late of , deceased, which may be in said 
county ; and when you have performed that service, you are 
required to deliver this order, and your doings in pursuance 
thereof, to , executor (or administrator, as the case may 
be,) of said deceased. 

Given under my hand this . dayof ¿in the year 
, Justice of the Peace. 








Secr. 4. The appraisers shall set down opposite to each , Appmirement 
item in such inventory, distinctly, in figures, the value thereof 824 certifed. 
in money, and deliver the same, certified by them, together 
with their appointment, if made by a justice of the peace, to 
the executor or administrator. 

Sect. 5. A separate and distinct inventory and appraise- ,,Aeperstein 
ment shall be made and returned, as aforesaid, of all the Spa) property 
household furniture and other personal property, which may “°: 
be allowed to the widow, pursuant to law; but the same 
shall not be considered assets in the hands of the executor or 
administrators. l 

Secr. 6. The personal estate of the deceased, which shall ,poys Pet, 
come into the hands of the executor or administrator, shall be Simens then 
first chargeable with the payment of the debts and expenses ; ™'°f real estate. 
and if the goods, chattels, rights, and credits, in the hahds of 
the executor or administrator, shall not be sufficient to pay 
the debts of the deceased and the expense of administration, 
the whole of his real estate, not exempt by law, except the 
widow’s dower, or so much thereof as may be necessary, may 
be sold for that purpose by the executor or administrator, 
after obtaining license therefor, in the manner provided by 
law. 
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Sect. 7. The executor or administrator shall have a right 
to the possession of all the real as well as personal estate of 
the deceased, and may receive the rents, issues, and profits of 
the real estate, until the estate shall have been settled, or 
until delivered over by order of the probate court, to the heirs 
or devisees; and shall keep in good tenantable repair, all 
houses, buildings, and fences’ thereon, which are under his 
control. 

Secr. 8. If any executor or administrator, heir, legatee, 
creditor, or other person interested in the estate of any de- 
ceased person, shall complain to the judge of probate, on 
oath, that any person is suspected to have concealed, ernbez- 
zled, carried away, or disposed of any money, goods, or 
chattels of the deceased, or that such person has in his 
possession or knowledge, any deeds, conveyances, bonds, 
contracts, or other writings, which contain evidence of or 
tend to disclose the right, title, interest, or claim of the 
deceased to any real or personal estate, or any claim or 
demand, or any last will and testament of the deceased, the 
said judge may cite such suspected person to appear before 
the court of probate, and may examine him on oath upon the 
matter of such complaint. 

Sect. 9. If the person so cited shall refuse to appear and 
submit to such examination, or to answer such interroga- 
tories as may be put to him touching the matter of such 
complaint, the court may, by warrant for that purpose, com- 
mit him to the common jail of the county, there to remain 
in close custody until he shall submit to the order of the 
court; and all such interrogatories and answers shall be in 
writing, and shall be signed by the party examined, and filed 
in the probate court. 

Secr. 10. The judge of probate, upon the complaint, on 
oath, of any executor or administrator, may cite any person 
who’shall have been intrusted by such executor or adminis- 
trator with any part of the estate of the deceased person, to 
appear before such court, and may require such person to 
render a full account, on oath, of any money, goods, chattels, 
bonds, accounts, or other papers belonging to such estate, 
which shall have come to his possession, in trust for such 
executor or administrator, and of his proceedings thereon; and 
if the person so cited shall refuse to appear and render such 
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account, the court may proceed against him as provided in 
the preceding section. 

Secr. 11. When any debtor of a deceased person shall be Biri ines 
unable to pay all his debts, the executor or administrator, al his debts. 
with the approbation of the judge of probate, may compound 
with such debtor and give him a discharge upon receiving a 
fair and just dividend of his effects. 

Sect. 12. When any mortgagee of real estate, or any When mortga- 
assignee of such mortgagee, shall die without having fore- fae 
closed the right of redemption, all the interest in the mort- 
gaged premises conveyed by such mortgage and the debts 
secured thereby, shall be considered as personal assets in the 
hands of the executor or administrator, and he may foreclose 
the same, and have any other remedy for the collection of 
such debts which the deceased could have had if living; or 
may continue any proceedings commenced by the deceased 
for that purpose. 

Sect. 13. In case of the redemption of any such mortgage, Reheat 
or the sale of the mortgaged premises, by virtue of a power 
of sale contained therein, or otherwise, the money paid thereon 
shall be received by the executor or administrator, and he 
shall thereupon give all necessary releases and receipts; and 
if, upon the sale of the mortgaged premises, the same shall 
be bid in by the executor or administrator for such debt, he 
shall be seized of the sum for the same persons, whether cred- 
itors, next of kin, or others who would have been entitled to 
the money if the premises had been redeemed or purchased 
at such sale by some other person. 

Secr. 14. Any real estate so held by an executor or adminis- , Real estate so 


. . Id may be sold 
trator, or which may be purchased by him as such, upon a for payment of 


sale on execution for the recovery of a debt due the estate, de 
may be sold for the payment of debts or legacies, and the 

charges of administration, in the same manner as if the de- 

ceased had died seized thereof, upon obtaining a license there- 

for from the probate court, in the manner provided by law. 

Secr. 15. If any land so held by an executor or adminis- Res cacy 
trator, as mentioned in the preceding section, shall not be sold pone enone: 
by him, as therein provided, it shall be assigned and distributed 
to the same persons and in the same proportions as if it had 
been part of the personal estate of the deceased; and if upon 
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such distribution the estate shall come to two or more persons, 
partition thereof may be made between them, in like manner 
as if it were real estate which the deceased held in his lifetime. 

Sect. 16. When there shall be a deficiency of assets in the 
hands of an executor or administrator, and when the deceased 
shall, in his lifetime, have conveyed any real estate, or any 
right or interest therein, with the intent to defraud his credi- 
tors, or to avoid any right, debt, or duty of any person, or shall 
have so conveyed such estate that by law the deeds or con- 
veyances are void as against creditors, the executor or admin- 
istrator may, and it shall be his duty to commence and prose- 
cute to final judgment, any proper action or suit, at law, or in 
chancery, for the recovery of the same, and may recover for 
the benefit of the creditors, all such real estate so fraudulently 
conveyed; and may also, for the benefit of the creditors, sue 
and recover for all goods, chattels, rights, or credits which may 
have been so fraudulently conveyed [by] the deceased in his 
lifetime, whatever may have been the manner of such fraud- 
ulent conveyance. 

Sect. 17. No executor or administrator shall be bound to 
sue for such estates, as mentioned in the preceding section, for 
the benefit of the creditors, unless on application of creditors 
of the deceased, nor unless the creditors making the application 
shall pay such part of the costs and expenses, or give such 
security to the executor or administrator therefor, as the pro- 
bate court shall judge just and equitable. 

Secr. 18. All real estate so recovered, as provided in the 


sold for payment sixteenth section of this act, shall be sold for the payment of 


of debts 


Property ex- 
‘empted. 


debts in the same manner as if the deceased had died seized 
thereof, upon obtaining a license therefor from the probate 
court, and the proceeds of all goods, chattels, rights, and cred- 
its, recovered.as aforesaid, shall be appropriated in payment 
of the debts of the deceased, in the same manner as other 
assets in the hands of the executor or administrator. 

Secr. 19. All property, real and personal, goods and chattels, 
rights and credits, interests and estates, exempt by law from 
seizure and sale under execution; and all property, real and 
personal, reserved by law to widows and minor children, be 
and the same is exempt as proyided by law, any thing in this 
act to the reverse notwithstanding. 
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Sgcr. 20. This act shall take effect from and after its pas- | Take effect, 
sage and approval by the governor. l 


Approved May 15, 1862. 
W. JAYNE, Governor. 


APPORTIONMENT. 


CHAPTER 3. 


AN ACT TO APPORTION THE REPRESENTATION TO THE 
RED RIVER DISTRICT. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota : 


Sxction 1. That all that portion of territory lying on the | Apportioned 
Red River, including the settlements of Pembina and St. and two repre- 
Joseph, shall constitute the seventh council district of Dakota, 
and shall be entitled to one councilman, and two represen- 
tatives in the legislative assembly of this territory. 

Sect. 2. This act shall take effect and be in force from and | rake effect, 
after its passage and approval by the governor. 


Approved April 21, 1862. 
W. JAYNE, Governor. 
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ASSOCIATION OF OLD SETTLERS. 


CHAPTER 4. 


AN ACT TO INCORPORATE “THE OLD SETTLERS’ HISTORI- 
CAL ASSOCIATION.” 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota : 


Section 1. That J. B. S. Todd, J. S. Gregory, James Tufts, 
W. W. Brookings, E. ‘Stutsman, J. H. Shober, Reuben Wal- 
lace, D. Gifford, E. Gifford, N. McDonalds, C. F. Picotte, John 
Stanage, J. B. Amidon, G. P. Waldron, B. M. Smith, A. C. 
Vanmiter, J. Deuel, J. H. Hanson, A. G. Fuller, D. T. Bram- 
ble, M. K. Armstrong, J. M. Allen, Austin Cole, F. Carman, 
J. Wherry, H. C. Ash, John L. Tiernon, J. M. Stone, W. P. 
Lyman, W. H. Granger, C. W. Cooper, R. M. Johnson, Nor- 
man W. Kitson, L. M. Griffith, F. J. Dewitt, J. C. McBride, 
Christopher Maloney, H. S. Donaldson, James McFetridge, 
William Matthews, M. Ryan, John McClellan, J. B. Laplant, 
A. Mason, Peter Arpin, John Brulliard, W. W. Benedict, 
Ole Bottleson, Ole Anderson, C. Lawson, A. B. Smith, 
Geo. Brown, Moses Herrick, J. McLeese, John Lafevr, Felix 
LaBlanch, Geo. Bourett, H. Bradley, Joseph Chattelion, and 
A. W. Puett, and their associates, be and are hereby consti- 
tuted a body politic and corporate, to all intents and pur- 
poses, by the name of the “ Old Settlers’ Historical Associa- 
tion,” and by that name may sue and be sued, plead and be 
impleaded, answer and be answered unto; may purchase, 
hold, and convey, both personal and real property, to any 
amount, not exceeding twenty thousand dollars, and the same 
to lease, grant, mortgage, and sell, or otherwise dispose of, for 
the benefit of the society; and to receive donations, to be 
applied as the donor or donors may direct; and to devise and 
keep a common seal, with the right to alter the same at pleas- 
ure; and to make and enforce such by-laws, rules, and reg- 
ulations as they may choose, not repugnant to the laws of the 
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territory, or of the United States, and to enjoy all the priv- 
ileges and franchises incident to a corporation. 

Sxcr. 2. No person shall become a member of this society | Who may be 
who first became an inhabitant of the territory after the pas- 
sage of the organic act. 

Secr. 3. The object of this association shall be to provide ,, Obiects of asso- 
a fund for the support and assistance of such of the old set- 
tlers of Dakota who may be deemed worthy of support; and, 
also, to collect and disseminate all useful information in rela- 
tion to the early history and settlement of Dakota; and it 
shall be the duty of said association to record and preserve 
the names of its members, and the date of their arrival in the 
territory, the state or territory and county from which they 
emigrated, together with such other information relating to 
the early history of the Territory of Dakota and its early set- 
tlers as may be of interest to the people of the territory. 

Sect. 4. It shall be the duty of the members of said asso- , When to meet. 
ciation to meet together, at least once in each year (at such 
place in the town of Yankton as may be designated by the 
association), so long as any members thereof shall live or 
reside in the territory or future State of Dakota. 

Sect. 5. At the first meeting called by any five members of ; First meeting, 
the association, the time and place of the first annual meeting "+= to do. 
shall be designated; and, at such annual meeting, under such 
rules and regulations as they may adopt, there shall be elected 
one president, two vice-presidents, one secretary, and one 
treasurer. Said officers, so elected, shall hold their respective 
offices until their successors are chosen, which shall be at the 
next annual mecting. 

Secr. 6. Seven members of the association shall, at any Quorum 
meeting, form a quorum for the transaction of any business. 

Secr. 7. The legislature may alter or amend this act at , Texidature 
any time: Provided, That there be no amendment of the amend this act. 
time herein specified, prescribing eligibility to membership. 

Secr. 8. This act to take effect from and after its passage. | Take effect, 

Approved May 7, 1862. 

W. JAYNE, Governor. 
4 * 
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ATTORNEYS. 


CHAPTER 5. 
AN ACT REGULATING THE ADMISSION OF ATTORNEYS. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota : 


of enon?  Secrron 1. That any person twenty-one years of age, who 
can produce satisfactory evidence of a good moral character, 
and pass an examination before either of the judges of the 
district court, or before the judges of the supreme court of 
this territory, shall be licensed to practise as attorney at law 
and solicitor in chancery in all the courts of the territory. 


iú a ; : 
ap Otizen may = Sxcr. 2. Every citizen of this territory may attend to his 
caog: own case in all said courts. 


Supreme court Sgor. 3. The supreme court of this territory may make 
may make rules. . 
such rules and regulations as they may deem proper in rela- 


Provigo: tion to the admission of attorneys: Provided, No rules shall 
be made which conflict with any enactment of the legislative 
assembly. 

Take effect, Sect. 4. This act to take effect and be in force from and 


ue after its passage. 


Approved April 10, 1862. 
W. JAYNE, Governor. 





BASTARDS. 


CHAPTER 6. 
TO PROVIDE FOR THE SUPPORT OF BASTARD CHILDREN. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


Bogen Section 1. That on complaint being made to any justice 


poreon ght of the peace of any female who shall be delivered of a bastard 
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child, or who shall be pregnant with a child which, if born 
alive might be a bastard, accusing any person of being the 
father of such child, the justice shall take such complaint in 
writing under the oath of such female, and shall thereupon 
issue his warrant against the person accused, directed to the 
sheriff or any constable of the county, commanding him forth- 
with to bring such accused person before the justice to answer 
such complaint. l 

Sect. 2. On the return of such warrant, if the accused be nazamination, 
in custody, or shall appear, the justice shall proceed to examine 
the complainant under oath, respecting the cause of the com- 
plaint, and such accused person shall be allowed, by himself 
or attorney, to ask the complainant, when under oath, any 
questions necessary for his justification or defence; and such 
questions, and the answers, with every part of the proceeding, 
shall be reduced to writing by the justice. 

Secr. 3. If such accused person shall pay or secure to be Pa 
paid to the female complaining, such sum or sums of money, “b*"8*4. 
or other property, as she may agree to receive in full satis- 
faction, and as shall be approved by the commissioners of the 
county, of which agreement and approval the justice shall 
make a memorandum upon his docket; and if the accused 
shall also enter into bonds, with sufficient sureties, to be ap- 
proved by the justice, to the commissioners of the county in 
which such female shall reside, and their successors in office, 
conditioned to secure and indemnify such eounty from all 
charges for the maintenance of such child, and shall also pay 
all expenses, if any, incurred by such county, for the lying-in, 
and support and attendance upon the mother of such child 
during her sickness, and the costs of prosecution; then the 
justice shall discharge such accused person. 

Sect. 4. In case any person accused as aforesaid, does not Pas inci feili 
comply with the provisions of the preceding section, the 18w. 
Justice before whom the complaint shall be made, shall bind 
such person in a recognizance, with two or more sufficient 
sureties, to be approved by the justicé, in a sum not less than 
one hundred dollars, nor more than five hundred dollars, to 
appear at the next term of the district court for the proper 
county, to answer the said complaint and abide the order of 
said court thereon; and on his neglect or refusal to find such 
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&e. 
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security, the justice shall cause him to be committed to the 
jail of the county, there to be held to answer to such com- 
plaint at the next term of such court; and such justice shall 
thereupon certify the examination so taken before him, and 
shall return the same, and all process and papers in the case, 
to the clerk of said court. 

Secor. 5. If, at the next term of said court, the complainant 
shall not have been delivered or shall not be able to attend, 
or if at any time there shall be any other sufficient reason 
therefor, the court may order a continuance of the cause from 
term to term, as shall be judged necessary; and upon such 
continuance, shall order the renewal of the recognizance, and 
when renewed, the same shall remain in full force until final 
judgment: Provided, That if the sureties in the recognizance 
shall, at any term of said court, object to being any longer 
held liable, or if the court shall, for any cause deem it proper, 
such court may order a new recognizance to be taken, and 
the defendant shall stand committed until he give such new 
recognizance. 

Sect. 6. Upon the trial of the cause, the mother of the 
bastard shall be admitted as a witness, unless she have been 
convicted of a crime which would by law render her incom- 
petent as a witness in any other suit; and the issue shall be, 
whether the accused is guilty or not guilty; and if he shall 
be found guilty, or if he shall admit the truth of the accusa- 
tion, he shall be adjudged to be the father of such child, and 
shall stand chargeable with the maintenance thereof, in such 
sum or sums, or in such manner as the court may direct, and 
the payment of all the costs of prosecution; and the exami- 
nation taken before the justice, shall in all cases be read to. 
the jury, when the reading of the same shall be demanded by 
the accused. 

Secr. 7.- The person so adjudged to be the father of such 
child, shall give bonds to the commissioners of the proper 
county with sufficient sureties to the satisfaction of the court 
for the performance of sach order, and also for the payment 
of all expenses incurred by such county for the lying-in and 
attendance upon the mother of such child prior to the giving 
of such bond; and in case he shall neglect or refuse to give 
such bond, and pay the costs of prosecution, he shall be 
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committed to the jail of the county, there to remain until he 
shall comply with the order of the court, or until he shall be 
discharged therefrom as provided by law. 

Secr. 8. Any man who shall have been imprisoned ninety 
days for having failed to comply with the orders of the dis- 
trict court, as provided in. this chapter, shall have the benefit 
of the law for the relief of prisoners committed on execution 
issued for the collection of fines in criminal cases. 


Sect. 9. When the mother of a bastard child commences ù 


any such proceedings as are'provided for in this act, and fails 
to prosecute the same to judgment and final termination, the 
commissioners of the proper county, or any person interested 
in the support of such bastard, may prosecute the proceedings 
commenced by the mother, to final judgment. 

Secor. 10. If any female shall be delivered of a bastard child, 
which shall be a public charge, or likely to become a public 
charge, or shall be pregnant of a child likely to be born a 
bastard and to become a public charge, the board of com- 
missioners of the county where such female shall reside, or 
any of them may, upon application for aid in supporting such 
child, by the mother thereof, or if they deem proper without 
such application, apply to some justice of the peace of the 
same county to make inquiry into the facts and circum- 
stances of the case. 

Secr. 11. Such justice shall examine such female on oath 
respecting the father of such child, the time when and the 
place where she was begotten with child, and such other 
circumstances as the justice may deem necessary for the 
discovery of the truth; and shall thereupon issue his warrant 
to apprehend the reputed father; and the same proceedings 
shall thereupon be had, as if complaint had been made by 
such female, as prescribed in the foregoing provisions of this 
act, and with the like effect; any warrant issued under the 
provisions of this act may be executed in any part of this 
territory, and, in all cases, said commissioners and the accused 
may require the attendance of such female to testify, the same 
as witnesses in other cases. 

Sect. 12. The county commissioners of any county in this 
territory, shall have power to make such compromise and 
arrangement with the putative father of any bastard child in 
such county, relative to the support of such child, as they 
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shall deem equitable and just; and, thereupon, may discharge 
such putative father from all liability for the support of such 
bastard. 

anake efect, Sect. 13. This act shall take effect and be in force from 
and after its passage. 


Approved May 12, 1862. ; 
W. JAYNE, Governor. 





BOATS AND VESSELS. 


CHAPTER 7. 


AN ACT TO PROVIDE FOR PROCEEDINGS FOR THE COLLEC- 
TION OF DEMANDS AGAINST BOATS AND VESSELS. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota : 


see nts and ves- SECTION 1. Every boat or vessel, used in navigating the 

viat waters of this territory, shall be liable: ist. For all debts 
contracted by the master, owner, agent, or consignee thereof, 
on account of supplies furnished for the use of such boat or 
vessel; on account of work done or services rendered on 
board of such boat or vessel, or on account of labor done or 
material furnished by mechanics, tradesmen, or others, in and 
for building, repairing, fitting out, furnishing, or equipping 
such boat or vessel. 2d. For all sums due for wharfage or 
anchorage of such boat or vessel in this territory. 3d. For 
all demands or damages accruing from the non-performance 
of any contract of affreightment, or any contract touching 
the transportation of persons or property, entered into by the 
master, owner, agent, or consignee of the boat or vessel, on 
which said contract is to be performed; and for all injuries 
done to persons or property by such boat or vessel. 

m ateis SECT. 2. Any person having a demand as aforesaid, in- 

boat or veel. stead of proceeding for the recovery thereof against the mas- 
ter, owner, agent, or consignee of a boat or vessel, may, at 
his option, institute suit against the boat or vessel by name. 
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Secr. 3. Any plaintiff wishing to institute suit against a | How com- 
boat or vessel, shall file his complaint against such boat or 
vessel by name, with the clerk of the district court of the 
county in which such boat or vessel shall be or lie. 

Sect. 4. The complaint shall set forth the plaintiff’s de- The complaint. 
mand in all its particulars, and on whose account the same 
accrued; it shall be verified by the plaintiff, or some credible 
person for him. 

Secr. 5. Whenever any complaint, as aforesaid, shall be aran to be 
filed in the office of the clerk of the district court, it shall 
be his duty to issue a warrant returnable in twenty days, 
directing and authorizing the sheriff to seize the boat or ves- 
sel mentioned in the complaint, and detain the same in his 
custody, together with its tackle, apparel, and furniture, until 
discharged from such custody by due course of law. 

Secr. 6. Upon the return of any warrant, issued by virtue ,,Retur of war- 
of the next preceding section, proceedings shall be had before 
the district court, against the boat or vessel seized, in the 
same manner as if suit had been inStituted against the person 
on whose account the demand accrued. 

Sect. 7. The master, owner, or consignee of the boat or Pipe sisal 
vessel, may appear ‘on behalf of such boat or vessel, and i 
answer the complaint. 

Secr. 8. If [in] any action, commenced under the provisions PS desl 
of this act, the master, owner, agent, or consignee of the said 
boat or vessel shall not appear and answer the complaint in 
twenty days after the said action shall be commenced, the 
plaintiff may proceed to take judgment, in the same manner 
and under the same restrictions as in a civil action against a 
natural person: if an issue of facts should be joined, the pro- 
ceedings shall be had as in other cases. 

Sect. 9. If the master, owner, agent, or consignee shall, _, Bost, &c. dis- 


before final judgment in any suit instituted by virtue of this satisfactory e: 
act, give bonds to the plaintiff in such suit, with sufficient 
sureties, to be approved by the court or the judge or clerk 
thereof in vacation, conditioned to satisfy the amount that 
shall be adjudged to be owing and due to the plaintiff, in the 
determination of the suit, together with all costs accruing, 
such boat or vessel, with the tackle, apparel, and furniture 
belonging thereto, shall be discharged from further detention 


by the sheriff. 
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Prapsieeial Secr. 10. If judgment shall be rendered against any boat 
or vessel, in favor of the plaintiff, the court shall make an 
order, directed to the sheriff, commanding him to sell such 
boat or vessel, together with its tackle, apparel, and furniture, 
to satisfy the judgment, and all costs that may have accrued 
in the cause, which order shall be executed and returned in 
the same manner as executions. 

giver adition SECT. 11. If bond and security shall have been entered 

pve agit into according to the ninth section of this act, and judgment 

Recurity. shall have been rendered in favor of the plaintiff, execution 
shall be issued for the amount of judgment and costs in favor 


of the plaintiff, against the principal and security in such 


bond. ; 
a ea Sect. 12. Justices of the peace within their respective 
when. ° counties, shall have cognizance of all cases arising under this 


act, when the demand claimed shall not exceed the jurisdic- 
tion of a justice of the peace. 

coven’ '*” Sker. 13. In all their proceedings, justices of the peace 
shall conform to the provisions of the law governing justices’ 
courts, and as near as may be to the provisions of this act, as 
they apply in the district court. 

tain. Sect. 14. Each warrant issued by a justice of the peace 

rie ery ei? under this act, shall be returnable forthwith; and upon the 

a return of such warrant it shall be the duty of the justice of 
the peace to hear and determine the complaint of the plaintiff 
in a summary manner. 

arante Sect. 15. All warrants issued by the provisions of this act, 

turned, how. shall be served and returned as writs of attachments are 
served and returned. 

mirer mayel Secr. 16. Whenever an order of sale shall be made for the 

be necessary. sale of a boat or vessel, with its tackle, apparel, and furni- 
ture, the sheriff or constable shall have power to sell such 
part thereof, or such material therein, as shall be necessary to 
satisfy the amount of judgment rendered in favor of the 
plaintiff, and all the costs that may have accrued. 

Continuance ecT. 17. Upon good and sufficient cause shown by the 

granted, when 

and for what master, owner, agent, or consignee of any boat or, vessel sold 
under this act, the court or justice of the peace may grant a 
continuance of the cause; but no such continuance shall 
operate as a discharge of such boat or vessel from the cus- 


tody of the sheriff or constable. 
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Sect. 18. No continuance under this act shall be granted a 
to the plaintiff. 

Sect. 19. Sheriffs, constables, and other officers shall re- Compensation 
ceive the same compensation for their services under this act, 
as are allowed them in cases of suits of attachment. 

Secr. 20. In all cases arising under this act, if judgment po Abpenle may 
shall have been rendered in favor of the plaintiff, the master, 
owner, or consignee of the boat or vessel, or other person 
interested, may appeal from the judgment, as if they or either 
of them had been sued. 

Szot. 21. All actions against a boat or vessel, under the | Actions com- 
provisions of this act, shall be commenced and sued within one year. 
one year after the cause of such action shall have accrued. 

Sect. 22. This act shall take effect from and after its pas- | Take efect, 
sage and approval by the governor. 


Approved May 2, 1862. 
W. JAYNE, Governor. 











CIVIL PROCEDURE. 


CHAPTER 8. 
AN ACT TO ESTABLISH A CODE OF CIVIL PROCEDURE. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


PRELIMINARY PROVISIONS. 


Section 1. This act shall be known as the code of civil Style ofact. 
procedure of the Territory of Dakota. 

Sect. 2. The rule of the common law, that statutes in der- Pie 
ogation thereof, are to be strictly construed, has no application 
to this code. Its provisions, and all proceedings under it, 
shall be liberally construed, with a view to promote its object 
and assist the parties in obtaining justice. 

5 
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TITLE I. 
FORM OF CIVIL ACTIONS. 


Formofaction. Sect. 3. There shall be but one form of action, which shall 
be called a civil action. 
Path add Sect. 4. In such action, the party complaining shall be 
known as the plaintiff, and the adverse party as the defendant. 
eo teigned Sect. 5. There can be no feigned issues; but a question 
of fact, how tried. of fact, not put in issue by the pleadings, may be tried by a 
jury, upon an order for the trial, stating, distinctly and plainly, 
the question of fact to be tried, and such order is the only 
authority necessary for a trial. 


TITLE II. 


TIME OF COMMENCING CIVIL ACTIONS. 


CHAPTER I. Actions for the Recovery of Real Property. — Il. Actions other 
than for the Recovery of Real Property.— III. General Provisions. 





CHAPTER I.— Actions FOR THE RECOVERY OF REAL PROPERTY. 


aay Sect. 6. An action for the recovery of the title, or the 
brought mithila possession of lands, tenements, or hereditaments, can only be 
brought within twenty-one years after the cause of such action 

shall have accrued. 
If person is Sect. 7. If a person, entitled to commence any action for 


under age, mar- A . 
ried woman, the recovery of the title or possession of any lands, tenements, 


men sto to be or hereditaments, be, at the time his right or title shall first 
descend, or accrue, within the age of twenty-one years, a 
married woman, insane, or imprisoned, every such person 
may, after the expiration of twenty-one years from the time 
his right or title first descended, or accrued, bring such action 
within ten years after such disability is removed, and at no 
time thereafter. 

acta Pr, Secr. 8. An action for the forcible entry and detention, or 

and actentiw forcible detention only, of real property, can only be brought 
within two years after the cause of such action shall have 


accrued. 
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CHAPTER II.— AcTIONS OTHER THAN FOR THE RECOVERY: OF REAL 
PROPERTY. 

Secr. 9. Civil actions, rather than for the recovery of real ,,Wivil actions 
property, can only be brought within the following periods Meee. 
after the cause of action shall have accrued. 

Secr. 10. Within fifteen years: An action upon a specialty, Same. 
or any agreement, contract, or promise in writing. 

Sect. 11. Within six’ years: An action upon a contract Same. 
not in writing, express or implied. An action upon a liability 
created by statute, other than a forfeiture or penalty. 

Sect. 12. Within four years: An action for trespass upon Same. 
real property. An action for taking, detaining, or injuring 
personal property, including actions for the specific recovery 
of personal property. An action for an injury to the rights of 
the plaintiff not arising on contract, and not hereinafter enu- 
merated. An action for relief on the ground of fraud; the 
cause of action in such case shall be deemed to have accrued, 
until the discovery of the fraud. 

Secr. 13. Within one year: An action for libel, slander, %™- 

assault, battery, malicious prosecution, or false imprisonment. 
An action upon a statute for the penalty or forfeiture ; but 
where the statute, giving such action, prescribes a different 
limitation, the action may be brought within the period so 
limited. 

Secr. 14. An action upon the official bond or undertaking Same. 
of an executor, administrator, guardian, sheriff, or any other 
officer; or upon the bond or undertaking given in attachment, 
injunction, arrest, or in any case whatever required by statute, 
can only be brought within ten years after the cause of action 
shall have accrued ; but this section shall be subject to the 
qualification in section six. 

Secr. 15. An action for relief not hereinbefore provided for, Same. 
can only be brought within ten years after the cause of action 
shall have accrued. 

Secr. 16. If a person, entitled to bring any action men- Sara 
tioned in this chapter, except for a penalty or forfeiture, be, at &- 
the time the cause of action accrued, within the age of twenty- 
one years, a married woman, insane, or imprisoned, every 
such person shall be entitled to bring such action within the 
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respective times limited by this chapter, after such disability 
shall be removed. 


CHAPTER III.— GENERAL PROVISIONS. 


Sect. 17. An action shall be deemed commenced within 
the meaning of this title, as to each defendant, at the date of 
the summons, which is served on him, or on a co-defendant, 
who is a joint contractor, or otherwise united in interest with 
him; where service by publication is proper, the action shall 
be deemed commenced at the date of the first publication, 
which publication must be regularly made. An attempt to 
commence an action, shall be deemed equivalent to the com- 
mencement thereof, within the meaning of this title, when the 
party faithfully, properly, and diligently endeavors to procure 
a service; but such attempt must be followed by service 
within sixty days. ` 

Secr. 18. If when a cause of action accrues against a per- 
son, he be out of the territory, or have absconded, or con- 
cealed himself, the period limited for the commencement of 
the action shall not begin to run until he comes into the terri- 
tory, or while he is so absconded or concealed; and if after 
the cause of action accrues, he depart from the territory, or 
abscond or conceal himself, the time of his absence or con- 
cealment shall not be computed as any part of the period 
within which the action must be brought. 

Secr. 19. Where the cause of action has arisen in another 
state or country between non-residents of this territory and 
by the laws of the state or country where the cause of action 
arose, an action cannot be maintained thereon by reason of 
lapse of time, no action can be maintained thereon in this 
territory. ; 


If plaintif fais SECT. 20. If an action be commenced within due time, and 


other than upon 
merits, may 
renew action 
within one year. 


Cares founded 
on contract, 
partly acknowl- 
edged. 


a. judgment therein for the plaintiff be reversed, or if the 
plaintiff fail in such action otherwise than upon the merits, 
and the time limited for the same shall have expired, the 
plaintiff, or, if he die and the cause of action survive, his rep- 
resentatives may commence a new action within one year 
after such reversal or failure. 

Sect. 21. In any case, founded on contract, when any part 
of the principal or interest shall have been paid, or an ac- 
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knowledgment of an existing liability, debt, or claim, or any 
promise to pay the same shall have been made, an action may 
be brought on such case within the period prescribed for the 
same, after such payment, acknowledgment, or promise. 


TITLE ITI. 
PARTIES TO CIVIL ACTIONS. 


Sect. 22, Every action must be prosecuted in the name of , Actions in 
the real party in interest, except as otherwise provided in sec- "ty. 
tion twenty-five. 

Secr. 23. In the case of an assignment of a thing in ac- „Ja rane ofr 
tion, the action by the assignee shall be without prejudice to si action. 
any set-off or other defence now allowed; but this section 
shall not apply to negotiable bonds, promissory notes, or bills 
of exchange, transferred in good faith and upon good consid- 
eration, before due. 

Sect. 24. An executor, administrator, guardian, trustee of Pi pions to 
an express trust, a person with whom, or in whose name a 
contract is made for the benefit of another, or a person ex- 
pressly authorized by statute, may bring an action without 
joining with him the person for whose benefit it is prosecuted. 

Officers may sue and be sued in such name as is authorized 
by law, and official bonds may be sued upon in the same 
way. 

Secr. 25. Where a married woman is a party, her hus- „Where amar- 
band must be joined with her; except when the action con- party. 
cerns her separate property, she may sue without her husband, 
by her next friend. When the action is between herself and 
her husband, she may sue or be sued alone; but in every such 
action, other than for a divorce or alimony, she shall prosecute 
and defend by her next friend. 

Szot. 26. If a husband and wife be sued together, the wife , If a bustana 
may defend for her own right, and if the husband neglect to gether. 
defend, she may defend for his right also. 

Secr. 27. The action of an infant must be brought by his 1f an infant. 
guardian or next friend. When the action is brought by his 
next friend, the court has power to dismiss it, if it is not for 
‘the benefit of the infant; or, tqsubstitute the guardian of the 
infant, or any person as the next friend. 

5 * 
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psooardian or = Sect. 28. The guardian or the next friend is liable for the 

costa. costs of the action brought by him, and, when he is insolvent, 
the court may require security for costs. Either may be a 
witness in an action brought by him. 

anne defence of Sect, 29. The defence of an infant must be by a guardian 
for the suit, who may be appointed by the court, in which the 
action is prosecuted, or by a judge thereof, or by a probate or 
county judge. The appointment cannot be made until after 
service of the summons in the action, as directed by this 
code. 

shoes” Secr. 30. The appointment may be made upon the appli- 

pointed. cation of the infant, if he be of the age of fourteen years, 
and apply within twenty days after the return of the sum- 
mons. If he be under the age of fourteen, or neglect to so 
apply, the appointment may be made upon the application of 
any friend of the infant, or on that of the plaintiff in the 
action. 


et min Secr, 31. All persons having an interest in the subject of 


Jam the action and in obtaining the relief demanded, may be 

joined as plaintiffs, except as otherwise provided in this title. 
nny person Sect. 32. Any person may be made a defendant, who has 
nterested may be 


made defendant. or claims an interest in the controversy adverse to the plain- 
tiff, or who is a necessary party to a complete determination 
or settlement of the question involved therein. 

inperties united Sger. 33. Of the parties to the action, those who are 

be joined: united in interest must be joined, as plaintiffs or defendants ; 
but if the consent of one who should have been joined as 
plaintif cannot be obtained, he may be made a defendant, 
the reason being stated in the petition. 

aaien pariet Secr. 34. When the question is one of a common or gen- 

gne may sueor eral interest of many persons; or when the parties are very 
numerous, and it may be impracticable to bring them all be- 
fore the court, one or more may sue or defend for the benefit 
of all. , 

apapon ever Sect. 35. Persons severally liable upon the same obligation 

cluded in same or instrument, including the parties to bills of exchange and 
promissory notes, may, all or any of them, be included in the 
same action, at the option of the plaintiff. 

Porsche Srct. 36. An action does not abate by the death, marriage, 

marriage, &e. or other disability of the party, or by the transfer of any in- 


terest therein, during its pendency,.if the cause of action sur- 
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vive or continue. In the case of the marriage of female 
party, the fact being suggested on the record, the husband 
may be made a party with his wife; and in the case of the 
death or other disability of a party, the court may allow the 
action to continue by or against his representative or succes- 
sor in interest. In case of any other transfer of interest, the 
action may be continued in the name of the original party; 
or the court may allow the person to whom the transfer is 
made, to be substituted in the action. 

Secr. 37. The court may determine any controversy be- 
tween parties before it, when it can be done without prejudice 
to the rights of others, or by saving their rights; but when a 
determination of the controversy cannot be had without the 
presence of other parties, the court must order them to be 
brought in. 

Sect. 38. When, in an action for the recovery of real or 
personal property, any person having an interest in the prop- 
erty, applies to be made a party, the court may order it to be 
done. 

Secr. 39. Upon the affidavit of a defendant before answer 
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Court may de- 
termine, when. 


When persons 
interested made 
parties. 


When court 
may make order 


in an action upon contract, or for the recovery of personal f ‘delivery, ken 


property, that some third party, without collusion with him, 
has or makes a claim to the subject of the action, and that he 
is ready to pay or dispose of the same, as the court may 
' direct, the court may make an order for the safe keeping, or 
for the payment, or deposit.in court, or delivery of the subject 
of the action, to such person as it may direct, and an order 
requiring such third party to appear in a reasonable time and 
maintain or relinquish his claim against the defendant. If 
such third party, being served with a copy of the order, by the 
sheriff or such other person as the court may direct, fail to 
appear, the court may declare him barred of all claim in re- 
spect to the subject of the action, against the defendant 
therein. If such third party appear, be shall be allowed to 


of subject of ac- 


tion, upon claim 
of third person. 


make himself defendant in the action, in lieu of the original - 


defendant, who shall be discharged from all liability to either 
of the other parties in respect to the subject of the action, 
upon his compliance with the order of court for the payment, 
deposit, or delivery thereof. 

Sect. 40. The provisions of the last section shall be appli- 


Provisions of 


last section oth- 


cable to an action brought against a sheriff, or other officer, erviseapplicable. 


Change in par- 
ties, how made. 


Actions 


brought, in what , 


county. 
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for the recovery of personal property taken by him under exe- 
cution, or for the proceeds of such property so taken and sold 
by him; and the defendant in such action shall be entitled to 
the benefit of those provisions against the party, in whose favor 
execution issued, upon exhibiting to the ‘court the process 
under which he acted, with his affidavit that the property, for 
the recovery of which, or its proceeds, the action is brought, 
was taken under such process. 

Sect. 41. In an action against a sheriff, or other officer, for 
the recovery of property taken under an execution, and replev- 
ied by the plaintiff in such action, the court may, upon appli- 
cation of the defendant and the party in whose favor the exe- 
cution issued, permit the latter to be substituted as the defend- 
ant, security for the costs being given. 


TITLE IV. 


THE COUNTY IN WHICH ACTIONS ARE TO BE BROUGHT. 


Sect. 42. Actions for the following causes, must be brought 
in the county in which the subject of the action is situated, 
except as provided in section forty-four: 1. For the recovery 
of real property, or of an estate or interest therein. 2. For the 
partition of real property. 3. For the sale of real property 
under a mortgage, lien, or other incumbrance or charge. 

Secr. 43. If the real property, the subject of the action, be 
an entire tract and situated in two or more counties, or if it 
consists of seperate tracts situated in two or more counties, 
the action may be brought in any county in which any tract, 
or part thereof, is situated, unless it be an action to recover 
the possession thereof. And if the property be an entire tract, 
situated in two or more counties, an action, to recover the 
possession thereof, may be brought in either of such counties ; 
but if it consists of separate tracts in different counties, the 
possession of such tracts must be recovered by separate ac- 
tions brought in the counties where they are situated. An 
action to compel the specific performance of a contract of 
sale of real estate, may be brought in the county where the 
defendants, or any of them, reside. 

Sect. 44. Actions for the following causes must be brought 
in the county where the cause, or some part thereof, arose: 
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1. An action for the recovery of a fine, forfeiture, or penalty, 
imposed by a statute; except that, when it is imposed for an 
offence committed on a river, or other stream of water, or road, 
which is the boundary of two or more counties, the action 
may be brought in any county bordering on such river, water- 
course, or road, and opposite to the place where the offence 
was committed. 2. An action against a public officer, for an 
act done by him in virtue, or under color of, his office, or for 
a neglect of official duty. 3. An act on the official bond or 
undertaking of a public officer. _ 

Sect. 45. An action other than one of those mentioned in 
the first three sections of this chapter, against a corporation 
created by the laws of this territory, may be brought in the 
county in which it is situated, or has its principal office or 
place of business; but if such corporation be an insurance 
company, the action may be brought in the county where the 
cause of action, or some part thereof, arose. 

Sect. 46. An action against a railroad company, or an 
owner of a line of mail stages, or other coaches, for an injury 
to person or property upon the road or line, or upon a liability 
as a carrier, may be brought in any county, through or into 
which the road or line passes. 

Sect. 47. An action other than one of those mentioned in 
the first three sections of this chapter, against a turnpike-road 
company, may be brought in any county in which any part 
of the road lies. 

Secr. 48. The provisions of this chapter shall not apply in 
the case of any corporation created by a law of this territory, 
whose charter prescribes a place, where alone suit against 
such corporation may be brought. 

Sect. 49. An action other than one of those mentioned in 
the first three sections of this chapter, against a non-resident 
of this territory or a foreign corporation, may be brought in 
any county in which there may be property of, or debts owing 
to, said defendant, or where said defendant may be found; 
but if said defendant be a foreign insurance company, the 
action may be brought in any county where the cause, or 
some part thereof, arose. 

Secr. 50. Every other action must be brought in the 
county in which the defendant or some one of the defendants 
resides, or may be summoned. 


Same. 


Same. 


Same. 


Same. 


Same. 
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Secr. 51. In all cases in which it shall be made to appear 
by affidavit to the satisfaction of the court, that a fair 
and impartial trial cannot be had in the county where the 
suit is pending, the court may change the place of trial to 
some adjoining county, wherein such impartial trial can be 
had; but if the objection shall be against all the counties of 
the district, then to the nearest county in the adjoining 
district. 


TITLE V. 
COMMENCEMENT OF A CIVIL ACTION. 


CHAPTER I. Manner of commencing Civil Actions.—II. Services of 
Summons. 





CHAPTER I.— MANNER OF COMMENCING CIVIL ACTIONS. 


Sect. 52. A civil action must be commenced by filing in 
the office of the clerk of the proper court a petition, and 
causing a summons to be issued thereon. 

Sect. 53. The plaintiff shall also file, with the clerk of the 
court, a precipe, stating the names of the parties to the action, 
and demanding that a summons issue thereon. 

Sect. 54. The summons shall be issued by the clerk, shall 
be under the seal of the court from which the same shall 
issue, and shall be signed by the clerk. Its style shall be, 
“The Territory of Dakota, county,” and it shall be 
dated the day it is issued. It shall be directed to the sheriff 
of the county, and command him to notify the defendant or 
defendants named therein, that he or they have been sued 
and must answer the petition filed by the plaintiff, giving his 
name, at the time stated therein, or the petition will be taken 
as true, and judgment rendered accordingly. And where the 
action is for the recovery of money only, there shall be in- 
dorsed on the writ the amount to be furnished in the precipe, 
for which, with interest, judgment will be taken, if the de- 
fendant fail to answer. If the defendant fail to appear, judg- 
ment shall not be rendered for a larger amount and the 
costs. 

Secr. 55. Where the action is rightly brought in any 
county, according to the provisions of title four, a sammons 
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shall be issued to any other county, against any one or more 
of the defendants, at the plaintiff’s request. 

Sect. 56. Where the time for bringing parties into court is | Summons. 
not fixed by statute, the summons shall be returnable on the ™* 
first day of the next term after the day of its date. It shall 
state the day of the month on which it is returnable. 

Sect. 57. When a writ is returned “ not summoned,” other ,, When returned 
writs may be issued until the defendant or defendants shall moned” 
be summoned; and when defendants reside in different 
counties, writs may be issued to such counties at the same 
time. 


CHAPTER II. — SERVICE or SUMMONS. — ACTUAL SERVICE. 


Secr. 58. The summons shall be served by the officer to , Summons, how 
whom it is directed, who shall indorse on the original writ 
the time and manner of service. It may also be served by 
any person not a party to the action, appointed by the officer 
to whom it is directed. The authority of such person shall 
be indorsed on the writ. When the writ is served by a 
person appointed by the officer to whom it is directed, or 
when the service is made out of this territory, the return shall 
be verified by oath or affirmation. 

Secr. 59. The service shall be by delivering a copy of the Same. 
summons to the defendant personally, or by leaving one at 
his usual place of residence, at any time before the return 
day. 

Secr. 60. In all cases the return must state the time and ,,"™ "tate 
manner of service. 

Secr. 61. The officer to whom the summons is directed ,,Retumedat 
must return the same at the time therein stated. 

Secr. 62. An acknowledgment on the back of the sum- _ Acknowledg. 
mons, or the voluntary appearance of a defendant, is equiv- once equivalent 
alent to a service. 

Secr. 63. A summons against a corporation may be served Selatan: 
upon the president, mayor, chairman of the board of directors tion, how served. 
or trustees, or other chief officer; or, if its chief officer is not 
found in the county, upon its cashier, treasurer, secretary, 
clerk, or managing agent; or, if none of the aforesaid officers 
can be found, by a copy left at the office or last usual place 
of business of such corporation. 
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Sect. 64. Where the defendant is an incorporated insur- 
ance company, and the action is brought in a county in which 
there is an agency thereof, the service may be upon the chief 
officer of such agency. 

Sect. 65. Where the defendant is a foreign corporation, 
having a managing agent in this territory, the service may be 
upon such agent. 

Sect. 66. When the defendant is a minor under the age 
ef fourteen years, the service must be upon him, and upon 
his guardian or father; or, if neither of these can be found, 
then upon his mother, or the person having the care or con- 
trol of the infant, or with whom he lives. If neither of these 
can be found, or if the minor be more than fourteen years of 
age, service on him alone shall be sufficient. The manner of 
service may be the same as in the case of adults. 


CONSTRUCTIVE SERVICE. 


Sect. 67. Service may be made by publication in either of 
the following cases: In actions brought under the forty- 
second and forty-third sections of this code, where any or all 
of the defendants reside out of the territory. In actions 
brought to establish or set aside a will, where any or all of 
the defendants reside out of the territory. In actions brought 
against a non-resident of this territory, or a foreign corpora- 
tion, having in this territory property or debts owing to them, 
sought to be taken by any of the provisional remedies, or to 
be appropriated in any way. In actions which relate to, or 
the subject of which is, real or personal property in this 
territory, where any defendant has or claims a lien or interest, 
actual or contingent therein, or the relief demanded consists 
wholly or partially in excluding him from any interest therein, 
and such defendant is a non-resident of the territory or a 
foreign corporation. And in all actions where the defendant, 
being a resident of the territory, has departed therefrom, or 
from the county of his residence, with intent to delay or 
defraud his creditors, or to avoid the service of a summons, 
or keeps himself concealed therein with like intent. 


Afidavit neces- SECT. 68. Before the service can be made by publication, 


sary that other 


service cannot be 


made. 


an affidavit must be filed, that service of a summons cannot 
be made within this territory, on the defendant or defend- 
ants, to be served by publication, and that the case is one of 
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those mentioned in the preceding section. When such affi- 
davit is filed, the party may proceed to make service by pub- 
lication. 

Secr. 69. The publication must be made four consecutive , Publication, 
weeks, in some newspaper printed in the county where the 
petition is filed, if there be any printed in such county ; and 
if there be not, in some newspaper printed in this territory of 
general circulation in that county. It must contain a sum- 
mary statement of the object and prayer of the petition, 
mention the court wherein it is filed, and notify the person or 
persons thus to be served, when they are required to answer. 

Secr. 70. Service by publication shall be deemed complete, , Publication, 
when it shall have been made in the manner and for the time ®24 how proved? 
prescribed in the preceding section ; and such service shall be 
proved by the affidavit of the printer, or his foreman or prin- 
cipal clerk, or other person knowing the same. 

Sect. 71. In all cases where service may be made by pub- „Personal cor. 
lication, personal service of a copy of the summons and °° territory. 
complaint may be made out of the territory. 

Sect. 72. A party against whom a judgment or order has , Whenand how 


a case may 


been rendered, without other service than by publication in a Paan na 


newspaper, may, at any time within five years after the date gf pubiication 
of the judgment or order, have the same opened, and be let 
in to defend. Before the judgment or order shall be opened, 
the applicant shall give notice to the adverse party of his 
intentions to make such an application, and shall file a full 
answer to the petition, pay all costs, if the court require them 
to be paid, and make it appear to the satisfaction of the 
court, by affidavit, that during the pendency of the action, he 
had no actual notice thereof, in time.to appear in court and 
make his defence; but the title to any property, the subject 
of the judgment or order sought to be opened, which, by it, 
or in consequence of it, shall have passed to a purchaser in 
good faith, shall not be affected by any proceeding under this 
section, nor shall they affect the title of any property sold 
before judgment under an attachment. The adverse party, 
on the hearing of an application to open a judgment or 
order, as provided by this section, shall be allowed to present 
counter affidavits, to show that during the pendency of the 
action, the applicant had notice thereof, in time to appear in 
court and make his defence. 
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Sect. 73. In actions where it shall be necessary to make 
the heirs or devisees of any deceased person defendants, and 
it shall appear by the affidavit of the plaintiff annexed to his 
petition, that the names of such heirs or devisees, or any of 
them, and their residence, are unknown to the plaintiff, pro- 
ceedings may be had against such unknown heirs or devisees, 
without naming them, and the court shall make such order 
respecting service, as may be deemed proper; if service by 
publication be ordered, the publication shall not be less than 
four weeks. ` 

Sect. 74. Where the action is against two or more de- 
fendants, and one or more shall have been served, but not all 
of them, the plaintiff may proceed as follows: 1. If the 
action be against defendants jointly indebted, upon contract, 
he may proceed against the defendants served, unless the 
court otherwise direct. 2. If the action be against defendants 
severally liable, he may, without prejudice to his rights against 
those not served, proceed against the defendants served in the 
same manner as if they were the only defendants. 

Sect. 75. When the summons has been served or publica- 
tion made, the action is pending, so as to charge third persons 
with notice of its pendency, and while pending, no interest 
can be acquired by third persons in the subject-matter thereof, 
as against the plaintiff’s title. 

Sect. 76. When any part of the real property, the subject- 
matter of an action, is situated in any other county or coun- 
ties than the one in which the action is brought, a certified 
copy of the judgment in such action must be recorded in the 
register’s office of such other county or counties, before it 
shall operate therein as a notice, so as to charge third persons 
as provided in the preceding section. It shall operate as such 
notice, without record, in the county where it is rendered; 
but this section shall not apply to actions or proceedings 
under any statute now in force, which does not require such 
record. 


TITLE VI. 
JOINDER IN ACTIONS. 


Sect. 77. The plaintiff may unite several causes of action 
in the same petition, when they are included in either one of 
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the following classes: 1. The same transaction or transac- 
tions connected with the same subject of action. 2. Con- 
tracts, express or implied. 3. Injuries, with or without force, 
to person and property, or either. 4. Injuries to character. 
5. Claims to recover the possession of personal property, with 
or without damages for the withholding thereof. 6. Claims 
to recover real property, with or without damages for the 
withholding thereof, and the rents and profits of the same. 
7. Claims against a trustee, by virtue of a contract, or by 
operation of law. 

Sect. 78. The causes of action so united, must affect all gaai 
the parties to the action, and not require different places of place of trial. 
trial. 


TITLE VII. 


PLEADINGS IN CIVIL ACTIONS. 


CHAPTER I. Pleadings in General. —II. The Petition.—III. Demurrer. 
— IV. Answer.— V. Reply. — VI. General Rules of Pleading. — VII. 
Mistakes in Pleading and Amendments. 





CHAPTER I.— PLEADINGS IN GENERAL. 


Secr. 79. The pleadings are the written statements by the The pleadings. 
parties of the facts constituting their respective claims and 
defences. 

Sect. 80. The forms of pleading in civil actions in courts psonn; ne pre: 
of record, and the rules by which their sufficiency may be code. 
determined, are those prescribed by this code. 

Sxct. 81. The only pleadings allowed, are: 1. The petition , Only Pleadings 
by the plaintiff. 2. The answer or demurrer by the defend- 


ant. 3. The demurrer or reply by the plaintiff. 


CHAPTER I.— Tue PETITION. 


Sect. 82. The petition must contain: 1. The name of the „The petition 
court and the county in which the action is brought, and the 
names of the parties, plaintiff and defendant, followed by the 
word “ Petition” 2. A statement of the facts constituting 
the cause of action, in ordinary and concise language, and 
without repetition. 3. A demand of the relief to which the 
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party supposes himself entitled. If the recovery of money 
be demanded, the amount thereof shall be stated; and if in- 
terest thereon be claimed, the time from which interest is to 
be computed shall also be stated. 


aihen more Sect. 83. Where the petition contains more than one 
action, cause of action, each shall be separately stated and num- 
bered. 
CHAPTER III. — DEMURRER. 
Defendant Sect. 84. The defendant may demur to the petition only 


demur, when 


when it appears on its face, either: 1. That the court has no 

jurisdiction of the person of the defendant, or the subject of 

the action. 2. That the plaintif has not legal capacity to 

sue. 3. That there is another action pending between the 

same parties for the same cause. 4. That there is a defect 

of parties, plaintiff or defendant. 5. That several causes of 

action are improperly joined. 6. That the petition does not 

state facts sufficient to constitute a cause of action. 

wena specify, Secr. 85. The demurrer shall specify distinctly the grounds 
of objection to the petition., Unless it do so, it shall be re- 
garded as objecting only, that the petition does not state facts 
sufficient to constitute a cause of action. 

arotieetion by Secr. 86. When any of the defects enumerated in section 

neither demurrer eighty-four, do not appear upon the face of the petition, the 
objection may be taken by answer; and if no objection be 
taken either by demurrer or answer, the defendant shall be 
deemed to have waived the same, except only the objection to 
the jurisdiction of the court, and that the petition does not 
state facts sufficient to constitute a cause of action. 

Senet. Secr. 87. When a demurrer is sustained on the ground of 

epee a misjoinder of several causes of action, the court, on motion 
of the plaintiff, shall allow him, with or without costs, in its 
discretion, to file several petitions, each including such of 
said causes of action as might have been joined; and an ac- 
tion shall be docketed for each of said petitions, and the same 
shall be proceeded in without further service. 

Defendantmay Sect. 88. The defendant may demur to one or more of the 

demur to one or . e ‘eas 

more, and an- several causes of action stated in the petition, and answer as 
to the residue. . 
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CHAPTER IV.— Answer. 


Secr. 89. The answer shall contain: 1. A general or spe- Answercontain, 
cific denial of each material allegation of the petition contro- 
verted by the defendant. 2. A statement of any new matter 
constituting a defence, counter claim, or set-off in ordinary 
and concise language, and without repetition. : 

Serot. 90. The defendant may set forth in his answer, as Same. 
many grounds of defence, counter claim, and set-off as he 
may have. Each must be separately stated and numbered, 
and they must refer in an intelligible manner to the cause of 
action which they are intended to answer. 

- Sect. 91. The counter claim, mentioned in the last section, Counter claim. 
must be one existing in favor of a defendant and against a 
plaintiff, between whom a several judgment might be had in 
the action, and arising out of the contract or transaction set 
forth in the petition as the foundation of the plaintiff’s claim, 
or connected with the subject of the action. 

Sect. 92, If the defendant omit to set up the counter oar 
claim or set-off, he cannot recover costs against the plaintiff counter claim or 
on any subsequent action thereon; but this section shall not 
apply to causes of action which are stricken out of, or with- 
drawn from the answer, as provided in sections ninety-three 
and one hundred and sixteen. 

Secr. 93. When it appears that a new party is necessary | When new 


Par : . party is necessary. 
to a final decision upon the counter claim, the court may % decision of 


counter claim. 
either permit the new party to be made by a summons, to 
reply to the counter claim, or may direct the counter claim to 
be stricken out of the answer, and made the subject of a 
separate action. 

Sect. 94. A set-off can Siy be pleaded in an action St-of. 
founded on contract, and must be a cause of action arising 
upon contract, or ascertained by the decision of the court. 

Secr. 95. When it appears that a new party is necessary ie 
to a final decision upon the set-off, the court shall permit the to decision of 
new party to be made, if it also appear that, owing to the in- 
solvency or non-residence of the plaintiff, or other cause, the 
defendant will be in danger of losing his claim, unless per- 
mitted to use it as a set-off. 

Sect. 96. When cross demands have existed between per- 

6* 
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sons under such circumstances, that if one had brought an 
action against the other, a counter claim or set-off could have 
been set up, neither can be deprived of the benefit thereof, by 
the assignment or death of the other, but the two demands 
must be deemed compensated, so far as they equal each 
other. 

Sect. 97. The guardian of an infant or person of an un- 
sound mind, or attorney for a person in prison, shall deny in 
the answer all material allegations of the petition prejudicial 
to such defendant. 


CHAPTER V.— Reprty. 


Sect. 98. There shall be no reply, except upon the allega- 
tion of a counter claim or set-off in the answer. 

Sect. 99. When the answer contains new matter, consti- 
tuting a counter claim or set-off, the plaintiff may reply to such 
new matter, denying generally or specifically each allegation 
controverted by him; and he may allege, in ordinary and con- 
cise language and without repetition, any new matter not 
inconsistent with the petition, constituting a defence to such 
new matter in the answer; or he may demur to the same for 
insufficiency, stating in his demurrer the grounds thereof; and 
he may demur to one or more of such defences set up in the 
answer, and reply to the residue. 


CHAPTER VI.— GENERAL RULES OF PLEADING. 


Sect. 100. The answer or the demurrer by the defendant, 
and the reply or demurrer by the plaintiff, shall be filed within 
such times as may be required by rules to be adopted by the 
court in which the action is pending. 

Secr. 101. The court or the judge thereof in vacation, for 
good cause shown, may extend the time for filing an answer 
or reply, upon such terms as may be just. 

Secr. 102. Every pleading in a court of record must be 
subscribed by the party or his attorney. 

Sect. 103. Every pleading of fact must be verified by the 
affidavit of the party, his agent or attorney. A pleading veri- 
fied as herein required shall not be used against a party in 
any criminal prosecution or action or proceeding for a penalty 
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or forfeiture, as proof of a fact admitted or alleged in such 
pleading; and such verification shall not make other or greater 
proof necessary on the side of the adverse party. 

Sgor. 104. The verification mentioned in the last section  Yorstonnot 
shall not be required to the answer of a guardian defending 
for an infant or person of unsound mind, or a person impris- 
oned; nor in any case where the admission of the truth of a 
fact stated in the pleading might subject the party to a crimi- 
nal or penal prosecution. 

Secr. 105. If there be several persons united in interest and , ASAarit may 
pleading together, the affidavit may be made by any one of °f#veral parties. 
such parties. 

Secr. 106. The affidavit shall be sufficient if it state that _ Bellefotamant 
the affiant believes the facts stated in the pleading to be true. i 

Secr. 107. In all cases where the party pleading is a non- nchitdavit by 
resident of the county in which the action is brought, or if he absentee. 
shall be absent from the county where the pleading is filed, 
an affidavit made before filing the pleading, stating the sub- 
stance of the facts afterwards inserted in the pleading, shall 
be a sufficient verification. Such affidavit shall be filed with 
the pleading intended to be verified thereby. 

Sect. 108. The affidavit verifying pleadings may be made „Afidavit made 
before any person before whom a deposition might be taken, l 
and must be signed by the party making the same; and the 
officer before whom the same was taken, shall certify that it 
was sworn to or affirmed before him, and signed in his pres- 
ence. The certificate of such officer, signed officially by him, 
shall be evidence that the affidavit was duly made, that the 
name of the officer was written by himself, and that he was 
such officer. 

Sect. 109. The verification of the pleading does not apply gvengeation ., 
to the amount claimed, except in actions founded on contracts out claimed. 
express or implied, for the payment of money only. 

Secor. 110. When the affidavit is made by the agent or , When made by 
attorney, it must set forth the reason why it is not made by ™: 
the party himself. It can be made by the agent or attorney 
only. 1. When the facts are within the personal knowledge 
of the agent or attorney. 2. When the plaintiff is an infant, 
or of unsound mind, or imprisoned. 3. When the pleading 
to be verified is founded upon a written instrument for the 
payment of money only, and such instrument is in the pos- 
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session of the agent or attorney. 4. When the party is nota 
resident of or is absent from the county. 

aa Sect. 111. In the construction of any pleading, for the 
purpose of determining its effects, its allegations shall be 
liberally construed, with a view to substantial justice between 
the parties. 

gone sbo- Sect. 112. All fictions in pleading are abolished. 

pTitle cannot be Secr. 113. The title of a cause shall not be changed in 

ged. 

any of its stages. 


Eara Sect. 114. Ifthe action, counter claim or set-off be founded 


note, bill, &e. x 4 ; z 
copy must be at- on an account, or on a note, bill, or other written instru 
tached. 


ment, as evidence of indebtedness, a copy thereof must be 
attached to and filed with the pleading, excepting in actions 
founded upon notes issued to circulate as money. If not so 
attached and filed, the reason thereof must be shown in the 
pleading. 
adag Secr. 115. If redundant, scandalous, or irrelevant matter 
be inserted in any pleading, it may be stricken out on motion 
of the party prejudiced thereby. And when the allegations 
of a pleading are so indefinite and uncertain that the precise 
nature of the charge or defence is not apparent, the court 
may require the pleading to be made definite and certain by 
amendment. 
Whenandhow Secr, 116. The court, at any time before the final sub- 


counter claim or eh : 
set-of may be mission of the case, on motion of the defendant, may allow a 


withdrawn and 

made subject of counter claim or set-off, set up in the answer, to be with- 
drawn, and the same may become the subject of another 
action. On motion of either party, to be made at the time 
such counter claim or set-off is withdrawn, an action on the 
same shall be docketed and proceeded in as in like cases after 
process served; and the court shall direct the time and 
manner of pleading therein. If an action be not so dock- 
eted, it may afterwards be commenced in the ordinary way. 

Pi pea Secor. 117. In pleading a judgment or other determination 
of a court or officer of special jurisdiction, it shall be suffi- 
cient to state that such judgment or determination was duly 
given or made. If such allegation be controverted, the party 
pleading must establish, on the trial, the facts conferring juris- 
diction. 

Performanceof SECT. 118. In pleading the performance of conditions prec- 


conditions, how - š : 
established. edent in a contract, it shall be sufficient to state, that the 


e 
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party duly performed all the conditions on his part; and if 
such allegation be controverted, the party pleading must es- 
tablish, on the trial, the facts showing such performance. 
Secr. 119. .In an action, counter claim or set-off, founded , 7 ston upon 


count, promis- 
upon an account, promissory note, bill of exchange, or other £y note, &e., 


copy sufficient, 

instrument, for the unconditional payment of money only, it ®* 
shall be sufficient for the party to give a copy of the account 
or instrument, with all credits and indorsements thereon, and 
to state that there is due to him on such account or instru- 
ment, from the adverse party, a specified sum, which he 
claims with interest. When others than the makers of a 
promissory néte, or the acceptors of a bill of exchange, are 
parties in the action, it shall be necessary to state alsq the 
kind of liability of the several parties, and the facts, as they 
may be, whieh fix their liability. 

Secr. 120. In pleading a private statute, or a right derived , Pleading a pri- 
therefrom, it shall be sufficient to refer to such statute by its 
title and the day of its passage, and the court shall thereupon 
take judicial notice thereof. . 

Secr. 121. In an action for a libel or slander, it shall be ;,Actionsfor 
sufficient to state generally, that the defamatory matter was 
published or spoken of the plaintiff, and if the allegation be 
denied, the plaintiff must prove on the trial, the facts, show- 
ing that the defamatory matter was published or spoken of 
him. 

Secr. 122. In the actions mentioned in the last section, Same. 
the defendant may allege the truth of the matter charged as 
defamatory, and may prove the same, and any mitigating cir- 
cumstances to reduce the amount of damages, or he may 
prove either. 

Secr. 123. In an action for the recovery of real property, it ,Action, for re 
shall be described with sufficient certainty, as will enable an P™Pet- 
officer holding an execution to identify it. 

Sect. 124, Every, material allegation of the petition not ,,Materislallegs- 
controverted by the answer, and every material allegation of feted, taken as 
new matter in the answer, constituting a counter claim or 
set-off, not controverted by the reply, shall, for the purposes of 
the action, be taken as true; but the allegation of new mat- 
ter in the answer, not relating to a counter claim or set-off, or 
of new matter in reply, shall be deemed to be controverted 
by the adverse party, as upon a direct denial or avoidance, as 
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Exception. the case may require. Allegations of value, or of amount of 
damage, shall not be considered as true, by failure to contro- 
vert them. 

Amaterialal- Sect. 125. A material allegation in a pleading, is one es- 

legation is what. . i 
sential to the claim or defence, which could not be stricken 
from the pleading, without leaving it insufficient. 

peYbat need not Secr. 126. Neither presumptions of law, nor matters of 

pleading. which judicial notice is taken, need be stated in the pleading. 

Pirie re Sect. 127. If an original pleading be lost, or withheld by 
any person, the court may allow a copy thereof to be substi- 


tuted. 


CHAPTER VII.— MISTAKES IN PLEADING AND AMENDMENTS. 


ee Sect. 128. No variance between the allegation in pleading 
and proof. and the proof, is to be deemed material, unless it have actually 
misled the adverse party to his prejudice, in maintaining his 
action or defence upon the merits. Whenever it is alleged, 
that a party has been so misled, that fact must be proved to 
the satisfaction of the court, and it must also be shown in 
what respect he has been misled; and thereupon the court 
may order the pleading to be amended, upon such terms as 
may be just. 
When variance SECT. 129. When the variance is not material, as provided 
not material: inthe last section, the court may direct the fact to be found 
according to the evidence, and may order an immediate 
amendment without costs. 
aaa alee: Secr. 130. When, however, the allegation of the claim or 
unproved. defence, to which the proof is directed, is unproved, not in 
some particular, or particulars only, but in its general scope 
and meaning, it is not to be deemed a case of variance within 
the last two sections, but a failure of proof. 
Petition my SECT. 131. The plaintiff’ may amend his petition without 
when and how. leave, at any time before the answer is filed, without prejudice 
to the proceeding ; but notice of such amendment shall be 
served upon the defendant, or his attorney, and the defendant 
shall have the same time to answer or demur thereto, as to 
the original petition. 
oy Sect. 132. At any time within ten days after a demurrer 
within ten days. is filed, the adverse party may amend, of course, on payment 
of costs since filing the defective pleading. Notice of filing 
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an amended pleading, shall be forthwith served upon the other 
party, who shall have the same time thereafter to`answer, or 
reply thereto, as to an original pleading. 

Secr. 133. Upon a demurrer being overruled, the party „demurrer, 
who demurred may answer or reply, if the court be satisfied pa answer or 
that he has a meritorious claim or defence, and did not demur 
for delay. 

Szot. 134. The court may, before judgment, in further- Court mey ana 
ance of justice, and on such terms as may be proper, amend "ten. 
any pleading, process, or proceeding, by adding or striking 
out the name of any party, or by correcting a mistake in the 
name of a party, or mistake in any other respect, or by insert- 
ing other allegations material to the case, or when the 
amendment does not change substantially the claim or de- 
fence, by conforming the pleading or proceeding to the facts 
proved. And whenever any proceeding taken by a party fails 
to conform, in any respect, to the provisions of this code, the 
court may permit the same to be made conformable thereto, 
by amendment. 

Secor. 135. The court, in every stage of an action, must , Court must 

regard erro 
disregard any error or defect in the pleadings or proceedings, % r defects which 
which does not affect the substantial rights of the adverse rights. 
party; and no judgment shall be reversed or affected by 
reason of such error or defect. 

Secr. 136. If the demurrer be sustained, the adverse party „ Demurrer svs- 
may amend, if the defect can be remedied by way of amend- party may 
ment, with or without cost, as the court in its discretion shall 
direct. 

Secr. 137. When either party shall amend any pleading _ In case of 


ndment 
or proceeding, and the court shall be satisfied by affidavit, or requiring time, 


otherwise, that the adverse party could not be ready for trial be granted T 
in consequence thereof, a continuance may be granted to: 
some day in term, or to another term of the court. 
Secr. 138. When the plaintiff shall be ignorant of the , When name of 
name of a defendant, such defendant may be designated in *°™- 
any pleading or proceeding by any name and description ; 
and when his true name is discovered, the pleading or pro- 
ceeding may be amended accordingly. The plaintiff in such 
case must state, in the verification of his petition, that he 


could not discover the true name, and the summons must 
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contain the words, “ real name unknown,” and a copy thereof 
must be served personally upon the defendant. 

panpblemental —_ Sect. 139. Either party may be allowed, on notice, and on 

or reply. such terms as to costs as the court may prescribe, to file a 
supplemental petition, answer, or reply, alleging facts material 
to the case, occurring after the former petition, answer or 
reply. , 

moden toor  Sgct. 140. Whenever two or more actions are pending in 

a maybe the same court, which might have been joined, the defendant 
may, on motion and notice to the adverse party, require him 
to show cause why the same shall not be consolidated; and 
if no such cause be shown, the said several actions shall be 
consolidated. 

soldationn how SECT. 141. The order for consolidation may be made by 

mae: the court, or by a judge thereof, in vacation. 

Sect. 142. * * ° Sgor. 143. °° * Sect. 144. ° * * Segor. 

145. *** Secr. 146. *** Secr. 147. *** Seer. 148. *** 
Sect. 149. *** Secr. 150. *** Secr. 151. *** Secr. 152. 
*** Sect. 153. *** Sect. 154. *** Secr. 155. *** Sscr. 
156. *** Secr. 157. *** Secr. 158. *** Secr. 159. *** 
Secr. 160. *** Secr. 161. °** Secr. 162. *** Secr. 163. 
*** Sect. 164. °** Secr. 165. *** Secr. 166. *** Segor. 
167. *** Secr. 168. *** Secr. 169. °° * Secr. 170. *** 


[TITLE VIII.] 
CHAPTER II. — REPLEVIN OF PROPERTY. 


Specific per- Sect. 171. The plaintiff in an action to recover the pos- 

sonal property . : 

may be demand- session of specific personal property, may, at the commence- 

ed, when. z i; . 
ment of the suit, or at any time before answer, claim the 
immediate delivery of such property, as provided in this 
chapter. 

wetter for same, Secr. 172. An order for the delivery of property to the 

made. plaintiff, shall be made by the clerk of the court in which the 
action is brought, when there is filed in his office an affidavit 
of the plaintiff, his agent or attorney, showing: 1. A descrip- 
tion of the property. claimed. 2. That the plaintiff is the 
owner of the property or has a special ownership or interest 
therein, stating the facts in relation thereto, and that he is 
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entitled to the immediate, possession of the property. 3. 
That the property is wrongfully detained by the defendant. 
4, That it was not taken in execution or any order or judg- 
ment against said plaintiff, or for the payment of any tax, 
fine, or amercement assessed against him, or by virtue of an 
order of delivery issued under this chapter, or any other 
mesne or final process issued against the plaintiff. 

Srcr. 173. The order for the delivery of the property to 
the plaintiff shall be addressed and delivered to the sheriff. 
It shall state the names of the parties, the court in which the 
action is brought, and command the sheriff to take the prop- 
erty, describing it, and deliver it to the plaintiff, and to make 
return of the order on a day to be named therein. 

Sect. 174. The return day of the order of delivery, when 

issued at the commencement of the suit, shall be the same as 
‘that of the summons; when issued afterwards, it shall be 
twenty days after it issued. 
. Sect. 175. The sheriff shall execute the order by taking 
the property therein mentioned. He shall also deliver a copy 
of the order to the person charged with the unlawful deten- 
‘tion of the property, or leave such copy at his usual place of 
residence. 

Sect. 176. The sheriff or other officer shall not deliver to 
the plaintiff, his agent or attorney, the property so taken, 
until there has been executed by one or more sufficient sure- 
ties of the plaintiff, a written undertaking to the defendant, in 
at least double the value of the property taken, to the effect 
that the plaintiff shall duly prosecute the action and pay all 
costs and damages which may be awarded against him. 
The undertaking shall be returned with the order. 

Secr. 177. For the purpose of fixing the amount of the 
undertaking, the value of the property taken shall be ascer- 
tained by the oath of two or more responsible persons, whom 
the sheriff or other officer shall swear truly to assess the value 
thereof. 

Secr. 178. If the undertaking, required by section one 
hundred and seventy-six, be not given within twenty-four 
hours from the taking of the property under said order, the 
sheriff or other officer shall return the property to the de- 

fendant. And if the sheriff or other officer deliver any 
property so taken to the plaintiff, his agent or attorney, or 
7 
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keep the same from the defendant, without taking such 
-security within the time aforesaid, or if he take insufficient 
security, he shall be liable to the defendant in damages. 

Sect. 179. The defendant may, within twenty-four hours 
from the time the undertaking, referred to in the preceding 
section, is given by the plaintiff, give notice to the sheriff that 
he excepts the sufficiency of the sureties. If he fail to do so, 
he must be deemed to have waived all objections to them. 
When the defendant excepts, the sureties must justify upon 
notice, as bail on arrest. The sheriff, or other officer, shall be 
responsible for the sufficiency of the sureties, until the objec- 
tion to them is waived as above provided, or until they justify. 
The property shall be delivered to the plaintiff when the 
undertaking, required by section one hundred and seventy- 
six, has been given. 

Sect. 180. Ifthe property has been delivered to the plain- 
tiff and judgment be rendered against him on demurrer, or if 
he otherwise fail to prosecute his action to final judgment, 
the court shall, on application of the defendant or his attor- 
ney, impannel a jury to inquire into the right of property and 
right of possession of the defendant to the property taken. 
If the jury shall be satisfied that said property was the prop- 
erty of the defendant, at the commencement of the action, 
or if they shall find that the defendant was entitled to the 
possession only of the same at such time, then, and in either 
case, they shall assess such damages for the defendant as are 
right and proper; for which, with costs of suit, the court shall 
render judgment for the defendant. 

Sect. 181. In all cases when the property has been deliv- 
ered to the plaintiff, where the jury shall find upon issue 
joined for the defendant, they shall also find whether the 
defendant had the right of property, or the right of possession 
only, at the commencement of the suit; and if they find 
either in his favor, they shall assess such damages as they 
think right and proper for the defendant; for which, with 
costs of suit, the court shall render judgment for the de- 
fendant. 

Sect. 182. In all cases when the property has been deliv- 
ered to the plaintiff, where the jury shall find for the plaintiff, 
on an issue joined, or on inquiry of damages upon a judg- 
ment by default, they shall assess adequate damages to the 
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plaintiff for the illegal detention of the property, for which, 
with costs of suit, the court shall render judgment for de- 
fendant. : 

Secr. 183. When the property claimed has not been taken, „mien prop. e 
or has been returned to the defendant by the sheriff, for want been returned. 
of the undertaking required by section one hundred and 
seventy-six, the action may proceed as one for damages only, 
and the plaintiff shall be entitled to such damages as are 
right and proper; but if the property be returned for want 
of the undertaking required by section one hundred and 
seventy-six, the plaintiff shall pay all costs made by taking 
the same. 

Sect. 184. An order may be directed to any other county , 40 order for 


A A f a ` delivery may be 
than the one in which the action is brought, for the delivery ‘directed to any 


other county. 
of the property claimed. Several orders may issue at the 
same time, or successively, at the option of the plaintiff; but 
only one of them shall be taxed in the costs, unless otherwise 
ordered by the court. 

Secr. 185. The ‘sheriff or other officer in the execution of , EoeeeT maY 
the order of delivery, may break open any building or inclo- is or inctosure. 
sure, in which the property claimed, or any part thereof, is 
concealed; but not until he has been refused an entrance into 
said building or inclosure, and the delivery of the property, 
after having demanded the same. 

Secr. 186. No suit shall be instituted on the undertaking , Ro sult insti 
given under section one hundred and seventy-six, before an ‘king: except 
execution issued on a judgment in favor of the defendant in 
the action shall have been returned, that sufficient property, 
whereon to levy and make the amount of such judgment, can- 
not be found in the county. 

Sect. 187. Any order for the delivery of property issued , fp 0nderismed 
under section one hundred and seventy-two, without the affi- ‘ es aside. 
davit required thereby, shall be set aside at the cost of the 
élerk issuing the same, and such clerk, as well as the plaintiff, 


shall also be liable in damages to the party injured. 
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CHAPTER IIE. ATTACHMENT. — Article I. General Attachment. — II. 
Attachment in Certain Actions. 


ARTICLE I. GENERAL ATTACHMENT. — Subdivision 1. Grounds of Attachment. — 
2. How Attachment obtained.—38. Execution and Return thereof. — 4. Disposition 
of Attached Property.—6. Proceedings upon <Attachment.—6. General Pro- 
visions. 


SuBDIVISION 1. — Grounds of Attachment. 


haveatucheest, Secr. 188. The plaintiff, in a civil action for the recovery 


vnen of money, may, at or after the commencement thereof, have 
an attachment against the property of the defendant and 
upon the grounds herein stated: 1. When the defendant, or 
one of several defendants, is a foreign corporation, or a non- 
resident of this territory; or, 2. Has absconded with the 
intent to defraud his creditors; or, 3. Has left the county of 
his residence, to avoid the service of a summons; or, 4. So 
conceals himself: that a summons cannot be served upon 
him; or, 5. Is about to remove his property, or a part thereof, 
out of the jurisdiction of the court, with the intent to defraud 
his creditors; or, 6. Is about to convert his property, or a 
part thereof, into money, for the purpose of placing it beyond 
the reach of his creditors; or, 7. Has property, or rights in 
action, which he conceals; or, 8. Has assigned, removed, or 
disposed of, or is about to dispose of his property, or a part 
thereof, with the intent to defraud his creditors; or, 9. Fraud- 
ulently contracted the debt, or incurred the obligation for 
which suit is about to be, or has been brought. But an at- 
tachment shall not be granted on the ground that the defend- 
ant is a foreign corporation or a non-resident of this terri- 
tory, for any claim other than a debt or demand arising upon 
contract, judgment, or decree. 


SuBDIVISION 2.— How an Attachment is obtained. 
Order of at- Sect. 189. An order of attachment shall be made by the 


tachment, when 

made. clerk of the court, in which the action is brought, in any case 
mentioned in the preceding section, when there is filed in his 
office an affidavit of the plaintiff, his agent or attorney, show- 
ing: 1. The nature of the plaintiff’s claim. 2. That it is just. 
3. The amount which the affiant believes the plaintiff ought 
to recover; and 4. The existence of some one of the grounds 


for attachment, enumerated in the preceding section. 
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Secr. 190. When the ground of the attachment is, that , Nature of un- 
the defendant is a foreign corporation, or a non-resident of When necessary. 
this territory, the order of attachment may be issued without 
an undertaking. In all other cases, the order of attachment 
shall not be issued by the clerk, until there has been executed 
in his office, by one or more sufficient sureties of the plaintiff, 
to be approved by the clerk, an undertaking not exceeding 
double the amount of the plaintiff’s claim, to the effect that 
the plaintiff shall pay the defendant all damages, which he 
may sustain by reason of the attachment, if the order be 
wrongfully obtained. 

Sect. 191. The order of attachment shall be directed and , Disewd ta, 
delivered to the sheriff. It shall require him to attach the s>s*e- 
lands, tenements, goods, chattels, stocks, or interest in stocks, . 
rights, credits, moneys, and effects of defendant in his county, 
not exempt by law from being applied to the payment of the 
plaintiff’s claim, or so much thereof as will satisfy the plain- 
tiff’s claim, to be stated in the order as in the affidavit, and the 
probable costs of the action, not exceeding fifty dollars. 

Secr. 192. Orders of attachment may be issued to the ,, Orders may be 
sheriffs of different counties; and several of them may, at the ent sheriffs. 
option of the plaintiff, be issued at the same time, or in suc- 
cession; but such only as have been executed, shall be taxed 
in the costs, unless otherwise directed by the court. 

Secr. 193. The return day of the order of attachment, Return day. 
when issued at the commencement of the action, shall be the 
same as that of the summons; when issued afterwards, it 
shall be twenty days after it issued. 


SUBDIVISION 8.— Execution and Return thereof. 


Secr. 194. When there are several orders of attachment ,,{h%rerlis: in 
against the same defendant, they shall be executed in the 
-order in which they were received by the sheriff. 

Secr. 195. The order of attachment shall be executed by , When and how 
the sheriff without delay. He shall go to the place where the 
defendant’s property may be found, and there, in the presence 
of two residents of the county, declare that by virtue of said 
order, he attaches said property at the suit of such plaintiff; 
and the officer, with the said residents, who shall be first 
sworn or affirmed by the officer, shall make a true inventory 
and appraisement of all the property attached, which shall be 

. g» 
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signed by the officer and residents, and returned with the 
order. Where the property attached is real property, the 
officer shall leave with the occupant thereof, or, if there be no 
occupant, in a conspicuous place thereon, a copy of the order. 
Where it is personal property and accessible, he shall take 
the same into his custody, and hold it subject to the order of 
the court. 
eerorerty ree Sect. 196. The sheriff shall deliver the property attached 
ae undertake to the person in whose possession it was found, upon the 
execution by such person, in the presence of the sheriff, of an 
undertaking to the plaintiff, with one or more sufficient 
sureties, resident in the county, to the effect that the parties 
to the same are bound, in double the appraised value thereof, 
that the property or its appraised yalue in money, shall be 
‘forthcoming to answer the judgment of the court in the 
action; but if it shall appear to the court that any part of 
said property has been lost or destroyed by unavoidable 
accident, the value thereof shall be remitted to the person so 
bound. 
If property Sect. 197. When the plaintiff, his agent, or attorney, shall 


cannot 


reached, gar- = make oath in writing that he has good reason to and does 
nishee ordered to : 7 
answer. believe that any person or corporation, to be named and 
within the county where the action is brought, has property . 
of the defendant (describing the same) in his possession, if 
the officer cannot come at such property, he shall leave with 
such garnishee a copy of the order of attachment, with a 
written notice, that he appear in court at the return of the 
order of attachment, and answer as provided in section two 
hundred and eleven. 
Orderongar- Sect. 198. The copy of the order and the notice shall be 
nishee, how p 
served. served upon the garnishee, as follows: If he be a person, 
they shall be served upon him personally, or left at his usual 
‘place of residence; if a corporation, they shall be left with 
the president or other officer of the same, or a managing 
agent thereof. 
Different at- Sect. 199. Different attachments of the same property 
tachments may 
be made by same may be made by the same officer, and one inventory and ap- 
praisement shall be sufficient, and it shall not be Hieceseety:’ to 
return the same with more than one order. 
Ifattachedun- SECT. 200. Where the property is under attachment, it 


ous." shall be attached under subsequent orders as follows: 1. If it 
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be real property, it shall be attached’ in the manner prescribed 
in section one hundred and ninety-five. 2. If it be personal 
property, it shall be attached as in the hands of the officer, 
and subject to any previous attachment. 3. If the same per- 
son or corporation be made a garnishee, a copy of the order 
and notice shall be left with him, in the manner prescribed in 
section one hundred and ninety-seven. 

Secr. 201. The officer shall return upon every order of 
attachment what he has done under it. The return must 
show the property attached, and the time it was attached. 
When garnishees are served, their names, and the time each 
was served, must be stated. The officer shall also return with 
the order all undertakings given under it. 

Sect. 202. An order of attachment binds the property at- 


19 


Officer’s return. 


Property 
bound from time 


tached from the time of service, and the garnishee shall stand ftv: &e- 


liable to the plaintiff in attachment for all property, moneys, 
and credits in his hands, or due from him to the defendant, 
from the time he is served with the written notice mentioned 
in section one hundred and ninety-seven ; but where the prop- 
erty is attached in the hands of a consignee, his lien thereon 
shall not be affected by the attachment. 


SUBDIVISION 4.— Disposition of Attached Property. 


Sxcr. 203. The court, or any judge thereof during vaca- 
tion, may, on the application of the plaintiff, and on good 
cause shown, appoint a receiver, who shall take an oath faith- 
fully to discharge his duty, and shall give an undertakjng to 
the Territory of Dakota, in such sum as the court or judge 
may direct, and with such security as shall be approved by 
the clerk of the court, for the faithful performance of his duty 
as such receiver, and to pay over all money, and account for 
all property, which may come into his hands by virtue of his 
appointment, at such times and in such manner as the court 
may direct. 

Sect. 204. Such receiver shall take possession of all notes, 
due-bills, books of account, accounts, and all other evidences 


Receiver ap- 


pointed; to give 
nd. 


His duties. 


of debt that have been taken by the sheriff or other officer, as — 


the property of the defendant in attachment, and shall pro- 
ceed to settle and collect the same. For that purpose, he 
may commence and maintain actions in his own name as 
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such receiver; but in such actions no right of defence shall 
be impaired or affected. 

Sect. 205. Such receiver shall forthwith give notice of his 
appointment to the persons indebted to the defendant in at- 
tachment. The notice shall be written or printed, and shall 
be served on the debtor or debtors, by copy personally, or by 
copy left at the residence ; and from the date of such service, 
the debtors shall stand liable to the plaintiff in attachment 
for the amount of moneys and credits in their hands, or due 
from them to the defendant in attachment, and shall account 
therefor to the receiver. 

Sect. 206. Such receiver shall, when required, report his 
proceedings to the court, and hold all moneys collected by 
him, and property which may come into his hands, subject to 
the order of the court. 

Sect. 207. Where a receiver is not appointed by the 
court or a judge thereof, as provided in section two hundred 
and three, the sheriff or other officer attaching the property 
shall have all the powers and perform all the duties of a re- 
ceiver appointed by the court or a judge, and may, if neces- 
sary, commence and maintain actions in his own name as 
such officer. He may be required to give security, other than 
his official undertaking. 

Sect. 208. The court shall make proper orders for the 
preservation of the property, during the pendency of the suit. 
It may direct a sale of property, when, because of its perish- 
able nature or the costs of keeping it, a sale will be for the 
benefit of the parties. In vacation, such sale may be ordered 
by the judge of the court. The sale shall be public, after 
such advertisement as is prescribed for the sale of like prop- 
erty on execution, and shall be made in such manner, and 
upon such terms of credit, with security, as the court [or] 
judge, having regard to the probable duration of the action, 
may direct. The proceeds, if collected by the sheriff, with all 
the moneys received by him from garnishees, shall be held 
and paid over by him, under the same requirement and re- 
sponsibilities of himself and sureties, as are provided in respect 
to money deposited in lieu of bail. 
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SUBDIVISION 5.— Proceedings upon Attachment. 


Sect. 209. If the defendant, or any other person on his , Attachment 


behalf, at any time before judgment, cause an undertaking to ererat oti ofun 
be executed to the plaintiff by one or more sureties, resident 
in the county, to be approved by the court, in double the 
amount of the plaintiff’s claim as stated in his affidavit, to 
the effect that the defendant shall perform the judgment of 
the court, the attachment in such action shall be discharged, 
and restitution made of any property taken under it, or the 
proceeds thereof. Such undertaking shall also discharge the 
liability of a garnishee in such action for any property of the 
defendant in his hands. 
Sect. 210. The undertaking mentioned in the last section, , Urdetskine, 
may, in vacation, be executed in the presence of the sheriff 
having the order of attachment in his hands, or, after the 
return of the order, before the clerk, with the same effect as if 
executed in court; the sureties in either case to be approved 
by the officer before whom the undertaking is executed. 
Sect. 211. The garnishee shall appear as follows: If the Sites aba 
order of attachment be returned during a term of court, he *™™ 
shall appear at that term; if the order be returned during 
vacation, he shall appear at the term next after its return. 
He shall appear and answer, under oath, all the questions put 
to him touching the property of every description and credits 
of the defendant, in his possession or under his control, and 
he shall disclose truly the amount owing by him to the de- 
fendant, whether due or not, and in case of a corporation, any 
stock therein held by or for the benefit of the defendant at or 
after the service of notice. 
Sect. 212. A garnishee may pay the money owing to the ,_Priviteses of 
defendant by him, to the sheriff having the order of attach- 
ment, or into court. He shall be discharged from liability to 
the defendant, for any money so paid, not exceeding the plain- 
tiff’s claim. He shall not be subjected to costs beyond those 
caused by his resistance of the claim against him; and if he 
disclose the property in his hands or the true amount owing 
by him, and deliver or pay the same according to the order of 
the court, he shall be allowed his costs. 
Sect. 213. If the garnishee do not appear in court and wee © 
answer, as required by section two hundred and eleven, the 
court may proceed against him by attachment as for a contempt. 
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Sect. 214. If the garnishee appear and answer, and it is 
discovered on his examination, that at or after the service of 
the order of attachment and notice upon him, he was pos- 
sessed of any property of the defendant, or was indebted to 
him, the court may order the delivery of such property and 
the payment of the amount owing by the garnishee, into the 
court; or the court may permit the garnishee to retain the 
property or the amount owing, upon the execution of an 
undertaking to the plaintiff by one or more sufficient suretiés, 
to the effect, that the amount shall be paid, or the 7 property 
forthcoming, as the court may direct. 

Sect. 215. If the garnishee fail to appear and answer, or 
if he appear and answer, and his disclosure is not satisfac- 
tory to the plaintiff, or if he fail to comply with the order of 
the court, to deliver the property and pay the money owing 
into court, or give the undertaking required in the preceding 
section, the plaintiff may proceed against him in an action, 
by filing a petition in his own name, as in other cases, and 
causing a summons to be issued upon it; and thereupon such 
proceedings may be had as in other actions, and judgment 
may be rendered in favor of the plaintiff, for the amount of 
the property and credits, of every kind; of the defendant in 
the possession of the garnishee, and for what shall appear 
to be owing by him to the defendant, and for the costs of the 
proceedings against the garnishee. If the plaintiff proceed 
against the garnishee by action, for the cause that his dis- 
closure was unsatisfactory, unless it appear in the action 
that such disclosure was incomplete, the plaintiff shall pay 
the costs of such action. The judgment in this action may 
be enforced as judgments in other cases. When the claims 
of the plaintiffs in attachment are gatisfied, the defendant in 
attachment may, on motion, be substitutes as the plaintiff in 
the judgment. 

Secr. 216. Final judgment shall not be rendered against 


postponed mhen: the garnishee, until the action against the defendant in at- 


liver property, 
&e. 


tachment has been determined ; and if in such action judg- 
ment be rendered for the defendant in attachment, the gar- 
nishee shall be discharged and recover costs. If the plain- 
tiff shall recover against the defendant in attachment, and the 
garnishee shall deliver up all the property, moneys, and credits 
of the defendant in his possession, and pay all the moneys 
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from him due, as the court may order, the garnishee shall be 
discharged, and the costs of the proceedings against him shall 
be paid out of the property and moneys so surrendered, or as 
the court may think right and proper. 

Sect. 217. If judgment be rendered in the action for the , Tiudgment | 
defendant, the attachment shall be discharged, and the prop- *°™"* 
erty attached, or its proceeds shall be returned to him. 

Sect. 218. If judgment be rendered for the plaintiff, it _Tindgment 
shall be satisfied as follows: So much of the property remain- Pisintif, how sat- 
ing in the hands of the officer, after applying the moneys 
arising from the sale of perishable property, and so much of 
the personal property and lands and tenements, if any, whether 
held by legal or equitable title, as may be necessary to satisfy 
the judgment, shall be sold by order of the court, under the 
same restrictions and regulations as if the same had been 
levied on by execution; and the money arising therefrom, 
with the amount which may be recovered from the garnishee, 
shall be applied to satisfy the judgment and costs. If there 
be not enough to satisfy the same, the judgment shall stand, 
and the execution may issue thereon for the residúe, in all 
respects as in other cases. Any surplus of the attached prop- 
erty, or its proceeds, shall be returned to the defendant. 

Secr. 219. The court may compel the delivery to. the Project eis 
sheriff, for sale, of any of the attached property for which an 
undertaking may have been given, and may proceed summa- 
rily on such undertaking, to enforce the delivery of the prop- 
erty, or the payment of such sum as may be due upon 
the undertaking, by rules and attachments, as in cases of 
contempt. 

Secr. 220. The court may order the sheriff to repossess eee ey i 
himself, for the purpose of selling it, any of the attached of attached prop- 
property which may have passed out of his hands, without 
having been sold or converted into money; and the sheriff 
shall, under such order, have the same power to take the 
property as he would have under an order of attachment. 

Sect. 221. If personal property which has been attached Pease 
be claimed by any person other than the defendant, it shall erty y be gemea 
be the duty of the officer to have the validity of such claim son. 
tried, and such proceedings must be had thereon, with the 
like effect as in case the property had been seized upon exe- 
cution, and claimed by a third person. 
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“nen Sect. 222. Where several attachments are executed on 
ens the same property, or the same persons are made garhishees, 
the court, on the motion of any of the plaintiffs, may order a 
reference to ascertain and report the amounts and priorities of 


the several attachments. 


SuppIvision 6.— General Provisions. 


ea acquires Sect. 223. From the time of the issuing of the order of 
when Ifuefen- attachment, the court shall be deemed to have acquired juris- 
charter expires. diction and to have control of all subsequent proceedings 
under this chapter; and if, after the issuing of the order, the 
defendant being a person, should die, or a corporation, and its 
charter should expire by limitation, forfeiture, or otherwise, 
the proceeding shall be carried on; but in all such cases, other 
than where the defendant was a foreign corporation, his legal 
representatives shall be made parties to the action. 
aavefendantmay Skor. 224. The defendant may, at any time before judg- 
security, when- ment, after reasonable notice to the plaintiff, move the court 
for additional security on the part of the plaintiff; and if, on 
such motion, the court is satisfied that the surety in the plain- 
tiffs undertaking has removed from this territory, or is not 
sufficient for the amount thereof, it may vacate the order of 
attachment and direct restitution of any property taken under 
it, unless, in a reasonable time, to be fixed by the court, suffi- 
cient security is given by the plaintiff. 
marendantmay Secr. 225. The defendant may, at any time before judg- 
ofattachment. ment, upon reasonable notice to the plaintiff, move ‘to dis- 
charge an attachment, as to the whole or a part of the prop- 


erty attached. 


ae Secr. 226. If the motion be made upon affidavits-on the 
papers. part of the defendant, or papers and evidence in the case, but 


not otherwise, the plaintiff may oppose the same by affidavits 
or other evidence, in addition to that on which the order of 
attachment was made. 


ARTICLE I.— ATTACHMENTS IN CERTAIN ACTIONS. 


Attachment in SECT. 227. 1. Where a debtor has sold, conveyed, or oth- 

cases of fraudu- ah et ay 5 . : 
leptintent. erwise disposed of his property, with the fraudulent intent to 
cheat or-defraud his creditors, or to hinder or delay them in 


the collection of their debts; or, 2. Is about to make*such 
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sale, conveyance, or disposition of his property, with such 
fraudulent intent; or, 3. Is about to remove his property, or a 
material part thereof, with the intent, or to the effect, of 
cheating or defrauding his creditors, or of hindering and 
delaying them in the collection of their debts, a creditor may 
bring an action on a claim before it is due, and have an 
attachment against the property of the debtor. 

Secr. 228. The attachment authorized by the last section, Certain oath 
may be granted by the court in which the action is brought, attachment i 
or by a judge thereof, but before such action shall be’ brought, 
or such attachment shall be granted, the plaintiff, his agent or 
attorney shall make an oath in writing, showing the nature 
and amount of the plaintiff’s claim, that it is just, when the 
same shall become due, and the existence of some one of the 
grounds for attachment, enumerated in the preceding sec- 
tion. 

Sect. 229. If the court or judge refuse to grant an order _ Ifcourt refuse 
of attachment, the action shall be dismissed, but without pre- meee 
judice to a future action; and in all such actions, application 
for an attachment must be made. 

Sece. 230. The order of the court or judge granting the _ order to spec- 
attachment, shall specify the amount for which it is allowed, which itis j 
not exceeding a sum sufficient to satisfy the plaintiff’s claim 
and the probable costs of the action. 

Sect. 231. The order of attachment, as granted by the Undertaking 
court or judge, shall not be issued by the clerk until there has Aroa 
been executed, in his office, such undertaking on the part 
of the plaintiff as is directed by section one hundred and 
ninety. 

Sgor. 232. The plaintiff in such action shall not have _ Nojuagment 

before claim is 
judgment on his claim, before it becomes due, and the pro- due. 
ceedings on attachment may be conducted without delay. 

Secr. 233. The proceedings in the first article of this Attachment 

under this article, 
chapter, subsequent to section one hundred and ninety, shall, how regulatea. 
so far as they are applicable, regulate the attachments au- 


thorized by this article. 


CHAPTER IV.—Insunction. 
Sicr. 234. The injunction provided by this code is a com- ante injane 


‘ f, 
mand to refrain from a particular act. It may be the final abolished. 
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judgment in an action, or may be allowed as a provisional 
remedy; and when so allowed, it shall be by order. The 
writ of injunction is abolished. 

Sect. 235. When it appears by the petition that the 
plaintiff is entitled to the relief demanded, and such relief, or 
any part thereof, consists in restraining the commission or 
continuance of some act, the commission or continuance of 
which, during the litigation, would produce great or irrepar- 
able injury to the plaintiff, or when, during litigation, it 
appears that the defendant is doing or threatens, or is about 
to do, or is procuring, or suffering to be done, some act in 
violation of the plaintiff’s rights, respecting the subject of 
action, and tending to render the judgment ineffectual, a 
temporary injunction may be granted to restrain such act. 
It may also be granted in any case where it is specially 
authorized by statute. 

Sect. 236. The injunction may be granted at the time of 
commencing the action, or at any time afterwards, before 
judgment, by the supreme court or any judge thereof, the 
district court or any judge thereof, upon its appearing satis- 
factorily to the court or judge, by the affidavit of the plaintiff 
or his agent, that the plaintiff is entitled thereto. 

Sect. 237. If the court or judge deem it proper that the 
defendant, or any party to the suit, should be heard before 
granting the injunction, it may direct a reasonable notice to be 
given to such party to attend for such purpose at a specified 
time and place, and may, in the mean time, restrain such 
party. 

Secr. 238. An injunction shall not be granted against a 
party who has answered, unless upon notice ; but such party 
may be restrained until the decision of the application for an 
injunction. 

Sect. 239. No injunction, unless provided by special 
statute, shall operate until the party obtaining the same shall 
give an undertaking, executed by one or more sufficient 
sureties, to be approved by the clerk of the court granting 
such injunction, in an amount to be fixed by the court or 
judge allowing the same, to secure to the party enjoined the 
damages he may sustain, if it be finally decided that the 
injunction ought not to have been granted. 

Sect. 240. The order of injunction shall be addressed to 
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the party enjoined, shall state the injunction, and shall be 
issued by the clerk. Where the injunction is allowed at the 
‘commencement of the action, the clerk shall indorse upon the 
summons, “injunction allowed,” and it shall not be necessary 
to issue the order of injunction; nor shall it be necessary to 
issue the same, where notice of the application therefor has 
been given to the party enjoined. The service of the sum- 
mons so indorsed, or the notice of the application for an 
injunction, shall be notice of its allowance. 

Sect. 241. Where the injunction is allowed during the pion dee 
litigation and without notice of the application therefor, the without notice. 
order of injunction shall be issued, and the sheriff forthwith 
serve the same upon each party enjoined, in the manner 
prescribed for serving a summons, and make return thereof 
without delay. 

Secr. 242. An injunction binds the party, from the time When binding. 
he has notice thereof, and the undertaking required by the 
applicant therefor, is executed. 

Sgor: 243. No injunction shall be granted by a judge, | (Not granted : 
after a motion therefor has been overruled on the merits of overruled. 
the application, by his court. 

Sect. 244. An injunction granted by a judge may be | ls enforce. 
enforced, as the act of the court. Disobedience of an injunc- 
tion may be punished as a contempt, by the court or any 
judge, who might have granted it in vacation. An attach- 
ment may be issued by the court or judge, upon being satis- 
fied by affidavit of the breach of the injunction, against the 
party guilty of the same; and he may be required, in the 
discretion of the court or judge, to pay a fine not exceeding 
two hundred dollars for the use of the county, to make 
immediate restitution to the party injured, and give further 
security to obey the injunction ; or in default thereof, he may 
be committed to close custody, until he shall fully comply 
with such requirement, or be otherwise legally discharged. 

Sect. 245. A party enjoined may, at any time before gpa copies 
judgment, upon reasonable notice to the party who has ob- a 
tained the injunction, move the court for additional security ; 
and if it appear that the surety in the undertaking has 
removed from the territory, or is insufficient, the court may 
vacate the injunction, unless in a reasonable time sufficient 


security be given. 
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Sect. 246. On the hearing of an application for an injunc- 
tion, each party may read affidavits. All affidavits shall be 
filed. 

Sect. 247. If the injunction be granted without notice, 
the defendant, at any time before the trial, may apply, npon 
notice, to the court in which the action is brought, or any 
judge thereof, to vacate or modify the same. The applica- 
tion may be made upon the petition and affidavits upon 
which the injunction is granted, or upon affidavits on the part 
of the party enjoined, with or without answer. The order of 
the judge allowing, dissolving, or modifying an injunction, 
shall be returned to the office of the clerk of the court in 
which the action is brought, and recorded and obeyed, as if 
made by the court. 

Sect. 248. If the application be made upon affidavits on 
the part of the defendant, but not otherwise, the plaintiff may 
oppose the same to affidavits or other evidence, in addition 
to that on which the injunction was granted. 

Sect. 249. A defendant may obtain an injunction upon 
an answer in the nature of a counterclaim. He shall pro- 
ceed in the manner prescribed in this chapter. 


CHAPTER V.— RECEIVERS AND OTHER PROVISIONAL REMEDIES. 


Sect. 250. A receiver may be appointed by the supreme 


5 court, or district court or by any judge of either: 1. In an 


action by a vendor to vacate a fraudulent purchase of prop- 
erty, or by a creditor to subject any property or fund to his 
claim, or between partners or others jointly owning or inter- 
ested in any property or fund, on the application of the 
plaintiff or of any party whose right to or interest in the 
property or fund, or the process thereof is probable, and where 
it is shown that the property or fund is in danger of being 
lost, removed, or materially injured. 2. In an action by a 
mortgagee for the foreclosure of his mortgage, and sale of the 
mortgaged property, where it appears that the mortgaged 
property is in danger of being lost, removed, or materially 
injured, or that the condition of the mortgage has not been 
performed, and that the property is probably insufficient to 
discharge the mortgaged debt. 3. After judgment to carry 
the judgment into effect. 4. After the judgment, to dispose 
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of the property according to the judgment, or to preserve it 
during the pendency of an appeal, or when an execution has 
been returned unsatisfied, and the judgment debtor refuses to 
apply the property in satisfaction of the judgment. 5. In the 
cases provided in this code, and by special statutes, when a 
corporation has been dissolved or is insolvent, or in imminent 
danger of insolvency, or has forfeited its corporate rights. 
6. In all other cases where receivers have heretofore been 
appointed by the usages of courts of equity. 

Sect. 251. No party or attorney or person interested in an A N tritereateg 
action shall be appointed receiver therein. Pointed. 

Sect. 252. Before entering upon his duties, the receiver settenetrer to be 
must be sworn to perform them faithfully, and, with one or epeak: 
more sureties, approved by the court or judge, execute an un- 
dertaking to such person and in such sum as the court or 
judge shall direct, to the effect that he will faithfully discharge 
the duties of receiver in the action, and obey the orders of the 
court therein. 

Secr. 253. The receiver has, under the control of the His powers. 
court, power to bring and defend actions in his own name, as 
receiver, to take and keep possession of the property, to re- 
ceive rents, collect debts, to compound for and compromise 
the same, to make transfers and generally to do such acts re- 
specting the property as the court may authorize. 

Szot. 254. Funds in the hands of a receiver may be in- , Fundsin his 
-vested upon interest, by order of the court; but no such order veted. 
shall be made except upon the consent of all parties to the 
action. 

.Sgot. 255. When it is admitted by the pleading or exam- , When owner- 

ination of a party, that he has in his possession or under his 
control, any money or other thing capable of delivery, which, 
being the subject of the litigation, is held by him as trustee 
for another party, or which belongs or is due to another party, 
the court may order the same to be deposited in court, or 
delivered to such party, with or without security, subject to 
the further discretion of the court. 

Sect. 256. Whenever, in’ the exercise of its authority, a ,,When order of - 
court shall have ordered the deposit or delivery of money or >e7¢4- 
other thing, and the order is disobeyed, the court, besides 
punishing disobedience as for a contempt, may make an or- 
der, requiring the sheriff to take the money or thing and 
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deposit or deliver it in conformity with the direction of the 
court. 


TITLE IX. 


TRIAL. 


CHAPTER I. Issue.— II. Trial. 





CHAPTER I.— Issuer. 


Sect. 257. Issues arise on the pleadings, where a fact, or 
conclusion of law, is maintained by one party and contro- 
verted by the other. They are of two kinds: 1. Of law. 2. 
Of fact. 

Sect. 258. An issue of fact arises: 1. Upon a material 
allegation in the petition denied by the answer. 2. Upon a 
set-off or counter claim presented in the answer and denied by 
the reply. 3. Upon material new matter in the answer or re- 
ply, which shall be considered as controverted by the opposite 
party without further pleading. 


CHAPTER II. Triat.— Article. L Trial in General. —IL Trial by 
Jury. — III. Trial by the Court.—I1V. Trial by Referees. — V. Excep- 
tions.— VI. New Trials.— VII. General Provisions. — VIII. Time of 
Trial. 


ARTICLE I.— TRIAL IN GENERAL. 


Sect. 259. A trial is a judicial examination of the issues, 
whether of law or of fact, in an action. 

Secr. 260. Issues of law must be tried by the court, un- 
less referred as provided in section two hundred and seventy- 
eight. Issues of fact, arising in actions for the recovery of ' 
money, or of specific real or personal property, shall be tried 
by a jury, unless a jury trial is waived, or a reference be or- 
dered as hereinafter provided. 

Secr. 261. All other issues of fact shall be tried by the 
court, subject to its power to order any issue or issues to be 
tried by a jury, or referred, as provided in this code. 
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ARTICLE If. TRIALS sy Jury. — Subdivision 1. Formation of the Jury.—2. Con- 
duct of the Trial. —8. Verdict. 


Suspivision 1.— Formation of the Jury. 


Sect. 262. The general mode of summoning, empanneling, , Jory formes a, 
challenging, and swearing a jury, shall be as otherwise pro- 


vided by law. 
SUBDIVISION 2.— Conduct of the Trial. 
Sect. 263. When the jury has been sworn, the trial shall , 7% Proceed, 


how. 

proceed in the following order, unless the court for special 
reasons otherwise direct: 1. The plaintiff must briefly state 
his claim, and he may briefly state the evidence by which he 
expects to sustain it. 2. The defendant must then briefly 
state his defence, and may briefly state the evidence he ex- 
pects to offer in support of it. 3. The party who would be 
defeated, if no evidence were given on either side, must first 
procure his evidence; the adverse party will then produce his 
evidence. 4. The parties will then be confined to rebutting 
evidence, unless the court, for good reasons, in furtherance of 
justice, permits them to offer evidence in their original case.. 
5. When the evidence is concluded, either party may request 
instructions to the jury on points of law, and be heard upon 
the same, which shall be given or refused by the court; which 
instructions shall be reduced to writing, if either party require 
it. 6. The parties may then submit or argue the case to the 
‘jury. In the argument, the party required first to produce 
his evidence, shall have the opening and conclusion. If sev- 
eral defendants, having separate defences, appear by different 
counsel, the court shall arrange their relative order. 7. The 
court may again charge the jury after the argument is con- 
cluded. 

Sect. 264. Whenever, in the opinion of the court, it is jena Ge 
proper for the jury to have a view of property which is the cosy. 
subject of litigation, or of the place in which any material 
fact occurred, it may order them to be conducted in a body 
under the charge of an officer to the place, which shall be 
shown to them by some person appointed by the court for 
that purpose. While the jury are thus absent, no person 
other than the person so appointed, shall speak to them on 
any subject connected with the trial. 
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Sect. 265. When the case is finally submitted to the jury, 


orretire. Ifthey they may decide in court or retire for deliberation. If they 
retire. 


If jury sep- 
arate. 


Ifjury disagree 


as to law or evi- 


Jury may be 
dischar 7 


when. 


New trial may 
be had, when. 


When and how 


verdict is an- 
nounced. 


retire, they must be kept together in some convenient place, 
under the charge of an officer until they agree upon a verdict, 
or are discharged by the court, subject to the discretion of the 
court to permit them to separate temporarily at night, and at 
their meals. The officer having them under his charge, shall 
not suffer any communication to be made to them, or make 
any himself, except to ask them if they have agreed upon 
their verdict, unless by order of the court, and he shall not, 
before their verdict is rendered, communicate to any person 
the state of their deliberations, or the verdict agreed upon. 

Secr. 266. If the jury are permitted to separate either 
during the trial, or after the case is submitted to them, they 
shall be admonished by the court that it is their duty not to 
converse with, or suffer themselves to be addressed by any 
other person, on any subject of the trial, and that it is their 
duty not to form or express any opinion thereon, until the 
cause is finally submitted to them. 

Sect. 267. After the jury have retired for deliberation, if 
there be a disagreement between them as to any part of the 
testimony, or if they desire to be informed as to any part of 
the law arising in the case, they may request the officer to 
conduct them to the court, where the information upon the 
point of law shall be given, and the court may give its recol- 
lection as to the testimony on the point in dispute, in the 
presence of, or after notice to the parties or their counsel. 

Sect. 268. The jury may be discharged by the court on 
account of the sickness of a juror, or other accident or calamity 
requiring their discharge, or by consent of both parties, or after 
they have been kept together until it satisfactorily appears 
that there is no probability of their agreeing. 

Sect. 269. In all cases where the jury are discharged dur- 
ing the trial, or after the cause is submitted to them, it may 
be tried again immediately, or at a future time, as the court 
may direct. 

Sect. 270. When the jury have agreed upon their verdict, 
they must be conducted into court, their names called by the 
clerk, and the verdict rendered by the foreman. When the 
verdict is announced, either party may require the jury to be 
polled, which is done by the clerk asking each juror if it is 
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his verdict. If any one answers in the negative, the jury must 
again be sent out for further deliberation. 

Sect. 271. The verdict shall be written, signed by the , Verdict to be 
foreman, and read by the clerk to the jury, and the inquiry signed. If defec- 
made whether it is their verdict. If any juror disagrees, the 
jury must be sent out again; but if no disagreement be ex- 
pressed, and neither party requires the jury to be polled, the 
‘verdict is complete, and the jury discharged from the case. 

If, however, the verdict be defective in form only, the same 
may, with the assent of the jury before they are discharged, 
be corrected by the court. ` 


Suspivision 8.— Verdict. 


Sect. 272. The verdict of a jury is either general or General and 
$ X J special verdicts. 

special. A general verdict is that by which they pronounce 
generally upon all or any of the issues, either in favor of the 
plaintiff or defendant. A special verdict is that by which 
the jury finds the facts only. It must present the facts as 
established by the evidence, and not the evidence to prove 
them; and they must be so presented as that nothing remains 
to the court, but to draw from them conclusions of law. 

Sect. 273. In every action for the recovery of money _ In what cases 

. . . . . . rendered. 

only, or specific real property, the jury, in their discretion, 
may render a general or special verdict. In all other cases, 
the court may direct the jury to, find a special verdict in 
writing, upon all or any of the issues; and in all cases may 
instruct them if they render a general verdict, to find upon 
particular questions of fact to be stated in writing, and may 
direct a written finding thereon. The special verdict or 
finding must be filed with the clerk and entered on the 
journals. 

Secr. 274. When the special finding of facts is inconsist- , 1 finding facts 
ent with the general verdict, the former controls the latter, and zeneral verdict. 
the court may give judgment accordingly. 

Secr. 275. When, by the verdict, eithér party is entitled | Jory must 

assess amount of 
to recover money of the adverse party, the jury, in their ver- money recovera- 
dict, must assess the amount of recovery. 


ARTICLE II. — TRIAL BY THE Gourt. 
Sect. 276. The trial by jury may be waived by the par- 
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ties in the action arising on contract, and with the assent of 
the court, in other actions, in the following manner: 1. By 
the consent of the party appearing, when the other party fails 
to appear at the trial by himself or attorney. 2. By written 
consent in person, or by attorney, filed with the clerk. 3. By 
oral consent in open court entered on the journal. 

Sect. 277. Upon the trial of questions of fact by the 
court, it shall not be necessary for the court to state its find- 
ing, except, generally, for the plaintiff or defendant, unless 
one of the parties request it, with the view of excepting to 
the decision of the court upon the questions of law involved 
in the trial; in which case the court shall state in writing the 
conclusions of fact found, separately, from the conclusions of 
law. 


ARTICLE IV.— TRIAL By REFEREES. 


Secr. 278. All or any of the issues in the action, whether 
of fact or law, or both, may be referred, upon the written 
consent of the parties, or upon their oral consent in court en- 
tered upon the journal. 

Sect. 279. When the parties do not consent, the court 
may, upon the application of either, or of its own motion, 
direct a referee in either of the following cases: 1. Where 
the trial of an issue of fact shall require the examination of 
mutual accounts, or where the account is on one side only, 
and it shall be made to appear to the court, that it is neces- 
sary that the party on the other side should be examined as a 
witness to prove the account; in which cases the referees may 
be directed to hear and report upon the whole issue, or upon 
any specific question of fact involved therein; or, 2. Where 
the taking of an account shall be necessary for the informa- 
tion of the court before judgment, in cases which may be 
determined by the court, or for carrying a judgment into 
effect; or, 3. Where a question of fact, other than upon the 
pleadings, shall arise upon motion or otherwise, in any stage 
of the action. l 

Sect. 280. The trial before referees is conducted in the 
same manner as a trial by the court. They have the same 
power to summon and enforce the attendance of witnesses, 
to administer all necessary oaths in the trial of the case, and 
to grant adjournments, as the court, upon such trial. They 
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must state the facts found and the conclusions of law sepa- 
rately, and their decision must be given, and may be excepted 
to and reviewed in like manner. The report of the referees 
upon the whole issue stands as the decision of the court, and 
judgment may be entered thereon in the same manner as if 
the action had been tried by the court. When the reference 
is to report the facts, the report has the effect of a special 
verdict. 

Sect. 281. In all cases of reference, the parties, except _ Parties may 

agree upon ref- 
when an infant may be a party, may agree upon a suitable cree, or court 
person or persons, not exceeding three, and the reference shall 
be ordered accordingly; and, if the parties do not agree, the 
court shall appoint one or more referees, not exceeding three, 
who shall be free from exception. 

Sect. 282. A reference as provided in this chapter cannot sa teena 
be ordered by any court inferior to the district court, except PY what courts. 
by consent of parties to the reference and referees. 

Sect. 283. It shall be the duty of the referees to sign any „Referees sign 
true exceptions taken to any order or decision by them made 374 return same 
in the case, and return the same with their report to the court 
making the reference. 

Sect. 284. A judge in vacation, upon the written consent | Judsemay o 

of the parties, may make any order of reference which the erence, when and 
court, of which he is a member, could make in term time. 
In such case, the order of reference shall be made on the 
written agreement of the parties to refer, and shall be filed 
with the clerk of the court with the other papers in the 
[case]. 

Secr. 285. The referees must be sworn or affirmed well , Referees to be 
and faithfully to hear and examine the cause, and to make a 
just and true report therein according to the best of their un- 
derstanding. The oath may be administered by any person 
authorized to take depositions. 

Sect. 286. The referees shall be allowed such compensa- Compensation 
tion for their services as the court may deem just and proper, PR 
which shall be taxed as a part of the costs in the case. 


ARTICLE V.— EXCEPTIONS. 


Sect. 287. An exception is an objection taken to a de- An exception 
cision of the court upon a matter of law. 
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Peri tet Secr. 288. The party objecting to the decision myst 

timo decision is except at the time the decision is made, and time may be 
given to reduce the exception to writing, but not beyond the 
term. 

Form ofexcep- Sect. 289. No particular form of exception is required. 
The exception must be stated, with so much of the evidence 
as is necessary to explain it, and no more, and the whole as 
briefly as possible. 

obec decision = Sect. 290. When the decision objected to is entered on 

recorded. the record, and the grounds of objection appear in the entry, 

the exception may be taken by the party causing to be noted, 
at the end of the decision, that he excepts. 

cong notre Secr. 291. Where the decision is not entered on the 

record, or the grounds of objection do not sufficiently appear 
in the entry, the party excepting must reduce his exception to 
writing, and present to the court for its allowance. If true, 
it shall be the duty of a majority of the judges composing the 
court, to allow and sign it, whereupon it shall be filed with 
the pleadings as part of the record, but not spread at large on 
the journal. If the writing is not true, the court shall correct 
it, or suggest the correction to be made, and it shall then be 
signed as aforesaid. 

Not regarded, = Secor. 292. No exception shall be regarded, unless it is 


ti 


when. 
material, and prejudicial to the substantial rights of the party 
excepting. 

Withdrawn, Secr. 293. Exceptions taken to the decision of any court 


when. 


of record may, by leave of such court, be withdrawn from 
the files by the party taking the same, at any time before pro- 
ceedings in error are commenced, and before the exceptions 
are recorded. 


ARTICLE VI.—New Tria. 


A new trial. Sect. 294. A new trial is a reéxamination in the same 

May be granted, F ‘ 

when. court of an issue of fact after a verdict by a jury, report of a 
referee, or a decision by the court. The former verdict, report, 
or decision shall be vacated, and a new trial granted, on the 
application of the party aggrieved for any of the following 
causes affecting materially the substantial rights of suche 
party: 1. Irregularity in the proceedings of the court, jury, 
referee, or prevailing party, or any order of the court, or ref- 


eree, or abuse of discretion, by which the party was prevented 
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from having a fair trial. 2. Misconduct of the jury or pre- 
vailing party. 3. Accident or surprise, which ordinary pru- 
dence could not have guarded against. 4. Excessive dam- 
ages, appearing to have been given under the influence of 
passion or prejudice. 5. Error in the assessment of the 
amount of recovery, whether too large or too small, where the 
action is upon a contract, or for the injury or detention of 
property. 6. That the verdict, report, or decision, is not sus- 
tained by sufficient evidence, or is contrary to law. 7. Newly 
discovered evidence material for the party applying, which he 
could not, with reasonable diligence, have discovered and pro- 
duced at the trial. 8. Error of law occurring at the trial, and 
excepted to by the party making the application. 

Sect. 295. A new trial shall not be granted on account R gee 
of the smallness of damages in an action for an injury in the 
person or reputation, nor any other action where the damages 
shall equal the actual pecuniary injury sustained. 

Sect. 296. The application for a new trial must be made- teen: 
at the term the verdict, report, or decision is rendered, and 
except for the cause of newly-discovered evidence, material 
for the party applying, which he could not with reasonable 
diligence have discovered and produced at the trial, shall be 
within three days after the verdict or decision was rendered, 
unless unavoidably prevented. 

Secr. 297. The application must be by motion upon writ-- Motion upon 

en grounds. 
ten grounds, filed at the time of making the motion. The 
causes enumerated in subdivisions two, three, and seven, of 
section two hundred and ninety-four, must be sustained by 
affidavits showing their truth, and may be controverted by 
affidavits. 

Sect. 298. Where the gonid for a new trial could not, , Where erounds 
with reasonable diligence, have been discovered before, but discovered after 
are discovered after the term at which the verdict, report of 
referee, or decision was rendered, or made, the application 
may be made by petition, filed as in other cases ; on which a 
summons shall issue, be returnable and served, or publication 
made as prescribed in section sixty-nine. The facts. stated in 
the petition shall be considered as denied without answer, 
and if the service shall be complete in vacation, the case shall 
be heard and summarily decided at the ensuing term. The 
case shall be placed on the trial docket, and the witnesses 
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shall be examined in open court, or their depositions taken as 
in other cases, but no such petition shall be filed more than 
one year after the final judgment was rendered. 


ARTICLE VII. — GENERAL PROVISIONS. 


When damages SxcT. 299. Whenever damages are recoverable, the plain- 
are recoverable. 
tiff may claim and recover any rate of damages to which he 
may be entitled for the cause of action established. 
Provisions re- SECT. 300. The provision of this title respecting trials by 
specting trials by | k à . 
ury apply toti jury apply, so far as they are in their nature applicable, to 


als by court. $ 
trials by court. 


ARTICLE VIU.—Time oF TRIAL. 
Books to be Sect. 301. The clerk of the district court shall keep at 


eee Teast five books, to be called the “appearance docket,” the 
“trial docket,” the “journal,” the “record,” and “execution 
docket.” 

alhe appearance ecT. 302. On the appearance docket, he shall enter all 
actions in the order in which they were brought, the date of 
the summons, the time of the return thereof by the officer and 
his return thereon, the time of pling the petition, and all sub- 
sequent pleadings. 

ao Sect. 303. The trial docket shall be made out by the 
clerk of the court, at least twelve days before the first day of 
each term of the court; and the actions shall be set for par- 
ticular days in the order in which the issues were made up, 
whether of law or of fact, and so arranged that the cases set 
for each day shall be tried as nearly as may be on that day. 
For the purpose of arranging said docket, an issue shall be 
considered as made up, when either party is in default of a 
pleading. 

—oyitials, in what Sect. 304. The trial of an issue of fact, and the assess- 
ment of damages in any case shall be in the order in which 
they are placed on the trial docket, unless by consent of the 
parties, or the order of the court, they are continued or placed 
at the heel of the docket. The time of hearing all other cases 
shall be in the order in which they are placed on the docket, 
unless the court in its discretion shall otherwise direct. The 
court may in its discretion hear, at dny time, a motion; and 
may by rule prescribe the time for hearing motions. 
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Sgor. 305. In any civil action, wherein the defendant „Appearance 
shall answer or demur on or before the first day of the term 
next succeeding the service of process, such first term shall be 
the. appearance term, and such cause shall be continued, on 
the application of either party, to the next term, at which time 
the same shall be tried, unless for good cause the court shall 
continue the same. 

Sect. 306. In actions wherein default is made, judgment astinit Sudg- 
shall be rendered at the first term after the service of process, Pert rendered at 
provided service shall be made not less than ten days before 
the term. 

Sect. 307. The clerk shall make out a copy of the trial „perk to make, 
docket for the use of the bar before the first day of the term eket 


of court. 


TITLE X. 


EVIDENCE. 


CHAPTER I. Competency of Witnesses.—II. Means of producing Wit- 
nesses. — III. Mode of taking their Testimony.—IV. Admission, Inspec- 
tion, and Production of Documents and General Provisions. — V. Perpetu- 
ation of Testimony. 





CHAPTER I.— COMPETENCY or WITNESSES. 


Sect. 308. Every human being of sufficient capacity to ,, Qualifications 
understand the obligations of an oath, is a competent witness 
in all cases, both civil and criminal, except as herein other- 
wise declared ; and no person shall be disqualified as a witness 
in any civil action or proceeding, by reason of his or her inter- 
est in the result of the same, as a party or otherwise; but 
such interest may be shown for the purpose of affecting his 
or her credibility. 

Secr. 309. No party to a suit shall be allowed to testify | Noperty nA 
in his own behalf, by virtue of the last section, when the when. 
adverse party is the executor, administrator, or heir of a 
deceased person, where the facts to be proved transpired 
before the death of such deceased person. 

Secr. 310. Facts which have heretofore caused the exclu- , Facts which 
sion of testimony may still be shown for the purpose of les- testimony moy 
sening its credibility. 


’ 
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Husband and Sct. 311. The husband can, in no case, be a witness for 
when. or against the wife, nor the wife for or against the husband, 
unless the contract or facts to be sworn to are in the exclu- 
sive knowledge of such husband or wife, as agent or other- 
wise, in which case but one can testify, and unless in a crimi- 
nal proceeding for a crime committed by the one against the 
other. 
name: Sect. 312. Neither husband or wife can be examined in 
any case as to any communication made by the one to the 
other, while married, nor as to any fact learned in conse- 
quence of the marriage relation; nor shall they, after such 
relation ceases, be permitted to reveal, in testimony, any such 
communication or fact. 
Attorney, phy- ecT. 313. No attorney, counsellor, physician, surgeon, 


sician, minister, 


&e., not aliowed minister of the gospel, or priest, shall be allowed, in giving 


dential commu- testimony, to disclose any confidential communication, prop- 
erly intrusted to him in his professional capacity, and neces- 
sary and proper to enable him to discharge the functions of 
his office according to the usual course of practice or disci- 
pline. ; 

Last prohibi- Sect. 314. The prohibitions of the last section do not 


tion not applica- N 
ble when waived. apply to cases where the party, in whose favor they are 


enacted, waives the rights thereby conferred. 


Public oficer © Sect. 315. A public officer cannot be examined as to 
cannot be exam- 


ined, when. communications made to him in official confidence, when the 
public interests would suffer by the disclosure. 


Witness not ] j i 
ilies Sect. 316. A witness is not excused from answering a 


answering, when. question upon the mere ground that he would be thereby 
subjected to a civil liability. 


to unseen nes, Sect. 317. But when the matter sought to be elicited 


would tend to render him criminally liable, or to expose him 
to public ignominy, he is not compelled to answer, except as 
provided in the next section. 


be wuestond as Beor. 318. A witness may be interrogated as to his 


doaoffelony. Previous convictions for a felony. But no other proof of 


such conviction is competent except the record thereof. 


ies wee: of Secr. 319. When the part of an act, declaration, conver- 


Keyan rer sation, or writing is given in evidence by one party, the whole 
mainder maybe on the same subject may be inquired into by the other; thus, 
when a letter is read, all other letters on the same subject 


between the same parties may be given. And when a 
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detached act, declaration, conversation, or writing is given in 
evidence, any other act, declaration, or writing, which is neces- 
sary to make it fully understood, or to explain the same, may 
also be given in evidence. 


Sect., 320. When an instrument consists partly of written „Wren instru- 
and partly of printed form, the former controls the latter, pitie prinsed. 
where the two are inconsistent. 

Sgcr. 321. When the terms of an agreement have been , "termi of 
intended in a different sense by the parties to it, that sense is derstood. 
to prevail against either party in which he had reason to 
suppose the other understood it. 

Secr. 322. Historical works, books of science or art, and , Books, maps, . 
published maps or charts, when made by persons indifferent sumptive evi- 
between the. parties, are presumptive evidence of facts of 
general notoriety or interest. - 

Secr. 323. When a subscribing witness denies or does , When witness 

ni gna-- 
not recollect the execution of the instrument to which his ture. 
name is subscribed as such witness, its execution may’ be 
proved by other evidence. 

Secr. 324. Evidence respecting handwriting may be given Tn 
by comparisons made by experts or by the jury with writings comparison. 
of the same persons, which are proved to be genuine. 

Secr. 325. The entries and other writings of a person eee 
deceased, made at or near the time of the transaction, and in sons deceased. 
a position to know the facts therein stated, are presumptive 
evidence of such facts, when the entry was made against 
the interest of the person so making it, or when made ina 
professional capacity, or in the ordinary course of professional 
conduct, or when made in the performance of a duty spec- 
ially enjoined by law. 

Sect. 326. Books of account, containing charges by one | Books of ne- 

unts receivable 
party against the other, made in the ordinary course of in evidence, 
business, are receivable in evidence only under the following 
circumstances, subject to all just exceptions to their credi- 
bility : 1. The books must show a continuous dealing with 
persons generally, or several items of charges at different 
times against the’other party, in the same book. 2. It must 
be shown by the party’s oath, or otherwise, that they are his 
books of original entries. 3. It must be shown, in like manner, 
that the charges were made at or near the time of the trans- 
action therein entered, unless satisfactory reasons appear for- 


Gg * 
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not making such proof. 4. The charges must also be verified 
by the party or the clerk who made the entries, to the effect 
that they believe them just and true, or a sufficient reason 
must be given why the verification is not made. 

Perera © Sect. 327. Every private writing, except a last will and 

edged properly, testament, after being acknowledged or proved and certified 

dence: in the manner prescribed for the proof of acknowledgment of 
conveyances of real property, may be read in evidence with- 
out further proof. 

geen ae Sect. 328. The judge of the court is a competent witness 

ness. for either party, and may be sworn upon the trial. But in 
such a case it is in his discretion to order the trial to be 
postponed or suspended, and to take place before another 
judge. 

carrot ofne Secr. 329. The usual protest by a notary public, without 

dence, when. proof of his signature or notarial seal, is evidence of the 
dishonor and notice of a bill of exchange or promissory note. 


CHAPTER II.— Means or PRODUCING WITNESSES. 


pubpena, how = Sect. 330. The clerks of the several district courts, and 
served: judges of the other courts, shall, on application of any person 
having a cause or any matter pending in court, issue a sub- 
pæna for witnesses under the seal of the court, inserting all 
the names required by the applicant in one subpcena, which 
may be served by any person not interested in the action, or 
by the sheriff, coroner, or constable; but when served by any 
person other than a public officer, proof of service shall be 
shown by affidavit; but no costs of serving the same shall be 
allowed except when served by an officer. 
ea Sect. 331. The subpcena shall be directed to the person 
therein named, requiring him to attend at a particular time 
and place, to testify as a witness; and it may contain a 
clause, directing the witness to bring with him any book, 
writing, or other thing under his control, which he is bound 
by law to produce as evidence. 
by kg SECT. 332. When the attendance of the witness before 
_ depositions. any officer, authorized to take depositions, is required, the 
subpeena shall be issued by such officer. 
How served. Sect. 333. The subpæna shall be served either by reading 
or by copy, delivered to the witness, or left at his usual place 
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of residence; but such copy need not contain the name of 
any other witness. 

Sect. 334. A witness shall not be obliged to attend for Witness song, 
examination on the trial of a civil action, except in the county *er. 
of his residence, nor to attend to give his deposition out of 
the county where he resides, or where he may be when the 
subpeena is served upon him. 

Sect. 3385. A witness may demand his travelling fees, and , Witness may 
fee for one day’s attendance, when the subpcena is served fre attending. 
upon him, and if the same be not paid, the witness shall not 
be obliged to obey the subpeena. The fact of such demand 
and non-payment shall be stated in the return. 

Sect. 336. Disobedience of a subpeena, or a refusal to be Contempt. 
sworn, or to answer as a witness, or to subscribe a deposition, 
when lawfully ordered, may be punished as a contempt of the 
court or officer, by whom his attendance or aamony is re- 
quired. 

Secr. 337. When a witness fails to attend in obedience to „ When witness 
a subpoena (except in case of a demand and failure to pay omnee tosh; 
his fees), the court or officer before whom his attendance is 
required, may issue an attachment to the sheriff, coroner, or 
constable of the county, commanding him to arrest and bring 
the person therein named, before the court or officer, at a 
time and place to be fixed in the attachment, to give-his testi- 
mony and answer for the contempt. If the attachment be 
not for immediately bringing the witness before the court or 
officer, a sum may be fixed in which the witness may give an 
undertaking with surety for his appearance. Such sum shall 
be indorsed on the back of the attachment, and if no such 
sum is fixed and indorsed, it shall be one hundred dollars. If 
the witness be not personally served, the court may, by a rule, 
order him to show cause why an attachment should not issue 
against him. 

Sect. 388. The punishment for the contempt mentioned , Punishment 

: r contempt. 
in section three hundred and thirty-six, shall be as follows: 
When the witness fails to attend, in obedience to the sub- 
peena (except in ‘case of a demand and failure to pay his 
fees), the court or officer may fine the witness in a sum not 
exceeding fifty dollars. In other cases, the court or officer 
may fine a witness in a sum not exceeding fifty nor less than 
five dollars, or may imprison in the county jail, there to re- 
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main until he shall submit to be sworn, testify, or give his 
deposition. The fine imposed by the court, and that imposed 
by the officer, shall be paid into the common school fund of 
the county. The witness shall also be liable to the party 
injured, for any damages occasioned by his failure to attend, 
or his refusal to be sworn, testify, or give his deposition. 
cme dis. Sect. 339. A witness so imprisoned by an officer before 
prisonment, whom his deposition is being taken, may apply to a judge of 
the supreme court, district court, or county court, who shall 
have power to discharge him, if it appear that his imprison- 
ment is illegal. 
Attachment or Sect. 340. Every attachment for the arrest or order of 


order must ` 3 3 
under seal of commitment to prison of a witness, by a court or officer, pur- 


ke ot suant to this chapter, must be under the seal of the court or 
officer, if he have an official seal, and must specify particu- 
larly the cause of the arrest or commitment; and if the com- 
mitment be for refusing to answer a question, such question 
must be stated in the order. Such order of commitment 
may be directed to the sheriff, coroner, or any constable of 
the county where such witness resides or may be at the time, 
and shall be executed by committing him to the jail of such 
county; and delivering a copy of the order to the jailer. 
Testimony ofa Sect. 341. A person confined in any prison in this terri- 
person in prison. 
tory may, by order of any court of record, be required to be 
produced for oral examination in the county where he is im- 
prisoned ; but in all other cases his examination must be by 
deposition. 
tout Whoecus- Secr. 342. While a prisoners deposition is being taken, 
ly, while depo- 
sition is taken. he shall remain in the custody of the officer having him in 
charge, who shall afford reasonable facilities for the taking of 


the deposition. 


iovimessnot Sect. 343: A witness shall not be liable to be sued in a 
when. "county in which he does not reside, by being served with a 


summons in such county while going, returning, or attending 
in obedience to a subpena. l 
Witnessmay § SxcT. 344. At the commencement of each day after the 
demand fees 3 : 
daily, inadvanee. first day, a witness may demand his fees, for that day’s at- 
tendance, in obedience to a subpoena, and if the same be not 
paid, he shall not be required to remain. 
Witness tobe = Sxct. 345. Before testifying, the witness shall be sworn to 


worn, how. 
= testify the truth, the whole truth, and nothing but the truth. 
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The mode of administering an oath shall be such as is most 
binding upon the conscience of the witness. 


CHAPTER II]. MODE or TAKING THE TESTIMONY OF WITNESSES. — 
_ Article 1. A fidavit.— 2. Deposition. 


Sect. 346. The testimony of witnesses is taken in three , Testimony, 
modes: 1. By affidavit. 2. By deposition. 3. By oral ex- 
amination. 

Sect. 347. An affidavit is a written declaration under An afidavit. 
oath, made without notice to the adverse party. 

Sect. 348. A deposition is a written declaration under 4 deposition. 
oath, made upon notice of the adverse party for the purpose 
of enabling him to attend and cross-examine; or upon written 
interrogatories. 

Sect. 349. An oral examination is an examination in the ,, Ore! e=mine 
presence of the jury or tribunal which is to decide the fact or 
act upon it, the testimony being heard by the jury or tribunal 
from the lips of the witness. 


ARTICLE I. — AFFIDAVIT. 


Sect. 350. An affidavit may be used to verify a pleading, buen bee 

to prove the service of a summons, notice, or other process in 

an action, to obtain a provisional remedy, an examination of 

a witness, a stay of proceedings or upon a motion, and in any 

other case permitted by law. 

Becr. 351. An affidavit may be made in and out of this , How made ana 

territory before any person authorized to take depositions, and 

must be authenticated in the same way, except as provided 

in section one hundred and eight. 


ARTICLE II. Derpositions. — Subdivision 1. When to be used.—2. Officers who 
may take them.—8. Manner of taking and authenticating them. — 4. Exceptions to 
Depositions. 


Susprivision 1.— When to be used. 
Secor. 352. The deposition of any witness may be used Mand ioe, 
only in. the following cases: 1. When the witness does not 


reside in the county where the action or proceeding is pend- 
ing, or is sent for trial, by change of venue; or is absent 
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therefrom.: 2. When, from age, infirmity, or imprisonment, 
the witness is unable to attend court, or is dead. 3. When 
the testimony is required upon a motion, or in any other case 
where the oral examination of the witness is not required. 
‘axis Pioa: Secr. 353. Either party may commence taking testimony 
by depositions, at any time after service upon the defendants. 


Suzpivision 2.— Officers who may take them. 


ey tae Sect. 304. Depositions may be taken in this territory, 

tory. before a judge or clerk of the supreme court, the district court 
or county coùrt, before a justice of the peace, notary public, 
mayor, or chief magistrate of any city or town corporate, or 
before a master commissioner, or any person empowered by. 
a special commission ; but depositions taken in this territory, 
to be used therein, must be taken by an officer or person 
whose authority is derived within the territory. 

aparen by Sect. 355. Depositions may be taken out of the territory 

territory by a judge, justice, or chancellor of any court of record, a 


justice of the peace, notary public, mayor or chief magistrate 

of any city or town corporate, a commissioner appointed by 

the governor of this territory to take depositions, or any per- 

son authorized by a special commission from this territory. 

mone faking = Sect. 356. The officer before whom depositions are 
oreste, taken, must not be a relative or attorney of either party, or 
otherwise interested in the event of the action or proceeding. 

Commissions Sgor, 357. Any court of record of this territory, or any- 


may be granted g 
to tako depos- judge thereof, is authorized to grant a commission to take dep- 


tion, by whom 

and Bow: ositions within or without the territory. The commission 
must be issued to a person or persons therein named, by the 
clerk, under the seal of the court granting the same, and depo- 
sitions under it must be taken upon written interrogations, 


unless the parties otherwise agree. 


SUBDIVISION 3. — Manner of taking and authenticating them. 


Noticeoftaking SECT. 308, Prior to the taking of any deposition, unless 
to be given DOP’ taken under a special commission, a written notice, specifying 
the action or proceeding, the name of: the court or tribunal in 
which it is to be used, and the time and place of taking the 
same, shall be served upon the adverse party, his agent, or at- 
torney of record, or left at his usual place of abode. The 


notice shall be served so as to allow the adverse party suffi- 
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cient time, by the usual route of travel, to attend, and one 
day for preparation, exclusive of Sundays and the day of ser- 
vice, and the examination may, if so statéd in the notice, be 
adjourned from day to day. 

Secr. 359. When the party against whom the deposition „Notice by pub- 
is to be read, is absent from, or a non-resident of the territory, 
and has no agent, or attorney of record therein, he may be 
notified of the taking of the deposition by publication. The 
publication must be made three consecutive weeks, in some 
newpaper printed in the county where the action or proceed- 
ing is pending, if there be any printed in such county; and if 
not, in some newspaper printed in this territory, of general 
circulation in that county. The publication must contain all 
that is required in a written notice, and may be proved in the 
manner prescribed in section seventy-two. 

Sect. 360. The deposition shall be written in the pres- Ber 
ence of the officer taking the same, either by the officer, the hose pretence, 
witness, or some disinterested person, and subscribed by the 
witness. 

Sect. 361. “The deposition so taken shall be sealed up and ae 
indorsed with the title of the cause and the name of the officer bow long. 
taking the same, and by him addressed and transmitted to 
the clerk of the court where the action or proceeding is pend- 
ing. It shall remain under seal until opened by the clerk, by 
order of the court, or at the request of a party to the action 
or proceeding, or his attorney. ; 

Sect. 362. Depositions taken pursuant to this article shall gboporitions 
be admitted in evidence, on the trial of any civil action or dence in wee 
proceeding, pending before any justice of the peace, mayor, ` 
or other judicial officer of a city, or town corporate, or before 
any arbitrators or referees, and such deposition shall be sealed 
up, indorsed with the title of the action or proceeding, the 
name of the officer taking the same, and addressed and trans- 
mitted by such officer to such justice, mayor, or other judicial 
officer, arbitrator, or referees. 

Szot. 363. When a deposition has once been taken, it ,,Msy bared. 
may be read in any stage of the same action or proceeding, ®t. 
or in any other action or proceeding upon the same matter, 
between the same parties, subject, however, to all such ex- 
ceptions as may be taken thereto under the provisions of this 
title. 
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Depositions iti ý ; A 
sufficiently au- Sect. 364. Depositions taken pursuant to this article, by 
then ticated, any judicial or other officer herein authorized to take deposi- 


tions, having a seal of office, whether resident in this terri- 
tory or elsewhere, shall be admitted in evidence upon the 
certificate and signature of such officer, under the seal of the 
court of which he is an officer, or his official seal, and no 
other or further act or authentication shall be required. If 
the officer taking the same have no official seal, the deposi- 
tion, if not taken in this territory, shall be certified and signed 
by such officer, and shall be further authenticated, either by 
parol proof, adduced in court, or by the oficial certificate and 
seal of any secretary or other officer of state keeping the great 
seal thereof, or of the clerk or prothonotary of any court 
having a seal, attesting that such judicial or other officer was, 
at the time of taking of the same, within the meaning of 
this chapter, authorized to take the same. But, if the deposi- 
tion be taken within this territory by an officer having no 
seal, or within or without this territory, under a special 
commission, it shall be sufficiently authenticated by the 
official signature of the officer or commissioner taking the 
same. 
paersei Secor, 365. ‘The officer taking the deposition shall annex 
what- thereto a certificate showing the following facts: That the 
witness was first sworn to testify the truth, the whole truth, 
and nothing but the truth. That the deposition was reduced 
to writing by some proper person (naming him). That the 
deposition was written and subscribed in the presence of the 
officer certifying thereto. That the deposition was taken at 
the time and place specified in the notice. 
The court. Secr. 366. When a deposition is offered-to be read in 


must be satisfied, ` f . i 
that witness can- evidence, it must appear to the satisfaction of the court, that 


pot bo procured. for any cause specified in section three hundred and fifty-two, 
the attendance of the witness cannot be procuyed. 

oa Sect. 367. Every deposition intended to be read in evi- 

before trial. dence on the trial, must be filed at least one day before the 


trial. 
Foes for taking SECT. 368, The following fees shall be allowed for taking 
SE depositions in the territory, namely: Swearing each witness, 
five cents; for each subpcena, attachment, or order of com- 
mitment, fifty cents; for each hundred words contained in 
such deposition and certificate, ten cents and no more; and 
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such officer may retain the same until such fees are paid. 
“Such officer shall also tax the costs of the sheriff, or other 
officer, who shall serve the process aforesaid, and fees of the 
witnesses, and may also, if directed by the persons entitled 
thereto, retain such deposition until the said fees are paid. 


SUBDIVISION 4.— Exceptions to Depositions. 


Sect. 369. Exceptions to depositions shall be in writing, ,pxciions to 
specifying the grounds of objection, and filed with the papers 
in the cause. 

Secr. 370. No exception other than for incompetency or eo a 
irrelevancy shall be regarded, unless made and filed before 
the commencement of the trial. 

Secr. 371. The court shall, on motion of either party, , Guerin aris 
hear and decide the questions arising on exceptions to deposi- before ti. 
tions, before the commencement of the trial. 

Sect. 372. Errors of the court in its decisions upon excep- ,,Rrrorsin decie- 
tions to depositions:are waived unless excepted to. when: 


CHAPTER IV.— ADMISSION, INSPECTION, AND PRODUCTION OF 
DOCUMENTS, AND GENERAL PROVISIONS. 


Secr. 373. Hither party may exhibit to the other or to Papers or doc- 
his attorney, any time before the trial, any paper or document, dence, and their 
material to the action, and request an admission of writing pore 
in genuineness. If the adverse party or his attorney fail to 
give the admission in writing, within four days after the 
request, and if the party exhibiting the paper or document 
be afterwards put to any cost or expense to prove its genuine- 
ness, and the same be finally proved or admitted on the trial, 
such costs and expenses, to be ascertained at the trial, shall 
be paid by the party refusing to make the admission, unless 
it shall appear, to the satisfaction of the court, that there were 
good reasons for the refusal. 

Sect. 374. Either party, or his attorney, may demand of | Either party 


may demand of 

the adverse party, an inspection and copy, or permission to tpe other mapee- 
tak® a copy of a book, paper, or document, in his possession 20% paper, or 
or under his control, containing evidence relating to the 

merits of the action or defence therein. Such demand shall 

be in writing, specifying the book, paper, or document, with 

sufficient particularity to enable the other party to distinguish 

10 
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it, and if compliance with the demand within four days be 
refused, the court or judge, on motion and notice to the 
adverse party, may in their discretion order the adverse party 
to give the other, within a specified time, an inspection and 
copy or permission to take a copy of such book, paper, or 
document; and on failure to comply with such order, the 
court may exclude the paper or document from being given 
in evidence, or if wanted as evidence by the party applying, 
may direct the jury to presume it to be such, as the party by 
affidavit alleges it to be. This section is not to be construed 
to prevent a party from compelling another to produce any 
book, paper, or document when he is examined as a witness. 
may lesa i Sect. 375. Either party, or his attoniey) if required, shall 
Sing &e? deliver to the other party or his attorney, a copy of any deed, 
instrument, or other writing, whereon the action or defence 
is founded, or which he intends to offer in evidence at the 
trial. If the plaintiff or defendant shall refuse to furnish the 
copy or copies required, the party so refusing shall not be 
permitted to give in evidence at the trial, the original, of 
which a copy has been refused. This section shall not apply 
to any paper, a copy of which is filed with the pleading. 
Printed copies SECT. 376. Printed copies in volumes of statutes, code, or 


in volumes of 


statutes, code, or other written law, enacted by any other territory or state, or 

evidence, when. foreign government, purporting or proved to have been pub- 
lished by the authority thereof, or proved to be commonly 
admitted as evidence of the existing law in the courts or 
tribunals of such territory, state, or government, shall be 
admitted by the courts and officers of this territory on all 
occasions, as presumptive evidence of such laws. The 
unwritten or common law of any other territory, state, or 
foreign government, may be proved as facts by parol evi- 
dence; and the books of reports of cases adjudged in their 
courts may also be admitted as presumptive evidence of 
such law. 


CHAPTER V.— PROCEEDINGS TO PERPETUATR TESTIMONT. 


Testimony of Secr. 377. The testimony of a witness may be perpet- 
witnera, how per- š : 
petuated. uated in the following manner. 

Petition to Sect. 378. The applicant shall file in the office of the 


contain what. Jerk of the district court a petition, to be verified, in which 
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shall be set forth, specially, the subject-matter, relative to 
which testimony is to be taken, and the names of the persons 
interested, if known to the applicant ; and if not known, such 
general description as he can give of such persons, as heirs, 
devisees, alienees, or otherwise. The petition shall also state 
the names of the witnesses to be examined, and the interroga- 
tories to be propounded to each; that the applicant expects 
to be a party to an action in a court of this territory, in 
which such testimony will, as he believes, be material, and 
the obstacles preventing the immediate commencement of 
the action, where the applicant expects to be plaintiff. 

Sect. 379. The court or judge thereof, may forthwith ,,Qic for ex- 
make an order allowing the examination of such witnesses. 
The order shall prescribe the time and place of the examina- 
tion, how long the parties interested shall be notified thereof, 
and the manner in which they shall be notified. 

Sect. 380. When it appears satisfactorily to the court or sonor Iyer 
judge that the parties interested cannot be personally noti- 
fied, such court or judge shall appoint a competent attorney 
to examine the petition and prepare and file cross interroga- 
tories to those contained therein. The witnesses shall be 
examined upon the interrogatories of the applicant, and upon 
cross interrogatories, where they are required to be prepared, 
and no others shall be propounded to them; nor shall any 
statement be received which is not responsive to some one of 
them. The attorney filing the cross interrogatories shall be 
allowed a reasonable fee therefor, to be taxed in the bill of costs. 

Sgcr. 381. Such depositions shall be taken before some ihe 
one authorized by law to take depositions, or before some one “tom. 
specially authorized by the court or judge, and shall be re- 
turned to the clerk’s office of the court in which the petition 
was filed. 

Sect. 382. The court or judge, if satisfied that the depo- „gourt approve 


and order them 
sitions have been properly taken, and as herein required, shall l4, 387 Pe 


given in evi- 
approve the same and order them to be filed; and if a trial °% 
be’ had between the parties named in the petition, or their 
privies or successors in interest, such depositions, or certified 
copies thereof, may be given in evidence by either party, 
where the witnesses are dead or insane, or where théir attend- 
ance for oral examination cannot be obtained or required; 


but such depositions shall be subject to the same objections 
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for irrelevancy and incompetency as may be made to deposi- 
tions taken pending an action. 

coAPPlicant poy Secr. 383. The applicant shall pay the costs of all pro- 
ceedings under this chapter. 


TITLE XI. 


JUDGMENT. 


CHAPTER I. Judgment in General. — II. Judgment upon Failure to An- 
swer.— III. Judgment by Confession. — IV. Manner of giving and 
entering Judgment. — V. Conveyance by Commissioners. 





CHAPTER I.— JUDGMENT IN GENERAL. 


Ajudgment. Secor. 384. A judgment is the final determination of the 
rights of the parties in action. 

How piven Sect. 385. Judgment may be given for or against one or 
more of several plaintiffs, and for or against one or more of 
several defendants; it may determine the ultimate rights of 
the parties on either side, as between themselves, and it may 
grant to the defendant any affirmative relief to which he may 
be entitled. In an action against several defendants, the 
court may, at its discretion, render judgment against one or 
more of them, leaving the action to proceed against the 
others, whenever a several judgment may be proper. The 
court may also dismiss the petition with costs, in favor of 
one or more defendants, in case of unreasonable neglect on 
the part of the plaintiff to serve the summons on other de- 
fendants, or to proceed in the cause against the defendant or 
defendants served. 

te a: Sect. 386. An action may be dismissed without prejudice 
to a future action. 1. By the plaintiff before the final sub- 
mission of the case to the jury, or to the court, where the 
trial is by the court. 2. By the court, where the plaintiff fails 
to appear on the trial. 3. By the court, for want of necessary 
parties.. 4. By the court, on the application of some of the 
defendants, where there are others whom the plaintiff fails to 
prosecute with diligence. 5. By the court, for disobedience 
by the plaintiff of an order concerning the proceedings in the 
action. In all other cases, upon the trial of the action, the 
decision must be upon the merits. 
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Secr. 387. In any case where a set-off or counter claim Denisa miy 
has been presented, the defendant shall have the right of pro- when. 
ceeding to the trial of his claim, although the plaintiff may 
have dismissed the action, or failed to appear. 


CHAPTER II.— JUDGMENT UPON FAILURE TO ANSWER. 


Secr. 388. If the taking of an account, or the proof of a aaa 
fact, or the assessment of damages be necessary to enable the snsver. 
court to pronounce judgment upon a failure to answer, or 
after a decision of an issue of law, the court may, with assent 
of the party not in default, take the account, hear the proof, 
or assess the damages; or may, with the like assent, refer the 
same to a referee or master commissioner, or may direct the 
same to be ascertained or assessed by a jury. If a jury be 
` ordered, it shall be on or after the day on which the action is 
set for trial. 


CHAPTER III. — JUDGMENT By CONFESSION. 


Sect. 389. Any person indebted, or against whom a cause a a 
of action exists, may personally appear in a court of compe- 
tent jurisdiction, and, with the assent of the creditor, or per- 
son having cause of action, confess judgment therefor; where- 
upon judgment shall be entered accordingly. 

Sgor. 390. The debt or cause of action shall be briefly | Devt, or cause 
stated in the judgment, or in a writing to be filed as pleadings ” 
in other actions. 

Sect. 391. Such judgment shall authorize same proceed- ples bees 
ings for its enforcement, as judgments rendered in actions enforcement. 
regularly brought and prosecuted; and the confession shall 
operate as a release of errors. 

Secr. 392. Every attorney, who shall confess judgment in | If attorney - 

judg- 
any case, shall, at the time of making such confession, pro- ment. 
duce the warrant of attorney for making the same, to the 
court before which he makes the confession, and the original 
or a copy of the warrant shall be filed with the clerk of the 
court in which the judgment shall be entered. 

Szcr. 393. If any person be in custody in a civil action attorney of no 
at the suit of another, no warrant of attorney executed by the force unless 


properly wit-:- 
person in custody, to confess judgment in favor of the person ™*** 
10* 
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at whose suit he is in custody, shall be of any force, unless 
some attorney expressly named by the person in custody, be 
present and sign tb@ warrant of attorney as witness. 


CHAPTER IV.— MANNER OF GIVING AND ENTERING JUDGMENT. 


When triatby Sect. 394. When a trial by jury has been had, judgment 
Dov ndora must be rendered by the clerk in conformity to the verdict, 
unless it is special, or the court order the case to be reserved 

for future argument or consideration. 
is auen verdict Sgert. 395. Where the verdict is special, or where there 
has been a special finding or particular questions of fact, or 
where the court has ordered the case to be reserved, it shall 


order what judgment shall be entered. 


Meio hee Sect. 396. Where, upon the statement in the pleadings, 

to verdict. one party is entitled by law to judgment in his favor, judg- 
ment shall be so rendered by the court, though a verdict has 
been found against such party. 

counter; Secr. 397. If the counter claim or set-off, established at 


exceeds claim. the trial, exceeds the plaintiff’s claim so established, judgment 
for the defendant must be given for the excess; or if it appear 
that the defendant is entitled to any affirmative relief, judg- 
ment shall be given therefor. 
tent ma Sect. 398. It shall not be necessary to reserve in a judg- 
against order |, Ment or order, the right of an infant to show cause against 
ago of 21. it, after his attaining full age; but in any case in which, but 
for this section, such reservation would have been proper, 
the infant, within one year after arriving at the age of twenty- 
one years, may show cause against such order or judgment. 
Judgment ond Sect. 399. All judgments and orders must be entered on 
orders to be 
entered on jour- the journal of the court, and specify clearly the relief granted 
or order made in the action. 
Clerk make Secr. 400. The clerk shall make a complete record of 
et alc every cause, as soon as it is finally determined, unless such 
record or some part thereof be duly waived. 
To be made in Sect. 401. He shall make up such record in each case, in 
Teast by Jud the vacation next after the term at which the same was deter- 


signed by judge 
stnext erm nined, and the presiding judge of such court shall, at its next 


term thereafter, subscribe the same. 
Sgor. 402. The records shall be made up from the peti- 


„Mdo up from tion, the process, return, the pleadings subsequent thereto, 
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reports, verdicts, orders, judgments, and all material acts and 
proceedings of the court; but if the items of an account 

or the copies of a paper attached to the pleadings be volu- 

minous, the court may order the record to be made by abbre- 

viating the same, or inserting a pertinent description thereof, 

or by omitting them entirely. Evidence must not be re- 

corded. 

Sect. 403. When the judicial acts or other proceedings of ene” 


f 
any court have not been regularly brought up and recorded cot have not 


been brought up. 
by the clerk thereof, such court shall cause the same to be 
made up and recorded within such time as it may direct. 
‘When they are made up, and upon examination found to be 
correct, the presiding judge of such court shall subscribe the 
same. 

Sect. 404. No complete record shall be made: 1. In crim- pono completo 
inal prosecutions where the indictment has been quashed, or whet. 
where the prosecuting attorney shall have entered a nolle 
prosequi on the indictment. 2. In cases where an action has 
been dismissed without prejudice to a future action. 3. In 
actions in which, in open court, at the term at which the final 
order of judgment shall be made, both parties shall declare 
their agreement that no record shall be made. 

* Sect. 405. In cases where an action has been dismissed , Where action 
without prejudice to a future action, the clerk shall make a mised nithoot 
complete record of the proceedings, upon being paid for mak- fora maybe 
ing the same by the party desiring the record to be made. 

Secr. 406. A complete record shall be made in the case | Complete iin 
mentioned in section three hundred and eighty-seven, unless %. 
waived by the parties. 


CHAPTER V.— CONVEYANCE BY COMMISSIONERS. 


Sect. 407. Real property may be conveyed by master oel property 
commissioners as hereinafter provided: 1. When by an order il 
or judgment in an action or proceeding, a party is ordered to 
convey such property to another, and he shall neglect or re- 
fuse to comply with such order or judgment. 2. When spe- 
cific real property is required to be sold under an order or 
judgment of the court. 

Secr. 408. A sheriff may act as master commissioner Sherif as com- 


ce e : 3 missioner. Sales 
under the second subdivision of the preceding section. Sales conform to law. 
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made under the same shall conform in all respects to the laws 
regulating sales of land upon execution. 

commissioner's Secr. 409. The deed of a master commissioner shall con- 
tain the like recital, and shall be executed, acknowledged, and 
recorded, as the deed of a sheriff, of real property sold under 
execution. 


TITLE XII. 


CAUSES OF ACTION WHICH SURVIVE, AND ABATEMENT OF 
ACTIONS. 

paises otac- Sect. 410. In addition to the causes of actign which sur- 

vive. vive at common law, causes of action for mesne profits, or 
for an injury to real or personal estate, or for any deceit or 
fraud, shall also survive, and the action may be brought not- 
withstanding the death of the person entitled or liable to the 
same. 

Patera ager Secr. 411. No action pending in any court shall abate by 

when. the death of either or both the parties thereto, except an ac- 
tion for libel, slander, malicious prosecution, assault, or as- 
sault and battery, for a nuisance, or against a justice of the 
peace for misconduct in office, which shall abate by the 


death of the defendant. 


TITLE XITI. 
REVIVOR. 


Cuarter I. Revivor of Actions. — O. Revivor and New Parties to 
Judgment. 





CHAPTER I.—Revrvor or ACTIONS. 


Incasooneot Sect. 412. Where there are several plaintiffs or defend- 
several plaintiffa : : : . : 
or defendants ants in an action, and one of them dies, or his powers as a 
dics. : ° : : . 
personal representative cease, if the right of action survive. to 
or against the remaining parties, the action may proceed; the 
death of the party, or the cessation of his powers, being stated 
on the record. 
Same. Secr. 413. Where one of several plaintiffs. or defendants 


dies, or his powers as a personal representative cease, if the 
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cause of action do not admit of a survivorship, and the court 
is of opinion, that the merits of the controversy can be prop- 
erly determined, and the principles applicable to the case fully 
settled, it may proceed to try the same as between the 
remaining parties; but the jadgment shall not prejudice any 
who were not parties at the time of the trial. 

Secr. 414. When one of the parties to an action dies, or a hen oie had 
his powers as a personal representative cease before the 
judgment, if the right of action survive in favor of, or against 
his representatives or successor, the action may be revived, 
and proceed in their names. 

Szcr. 415. The revivor shall be, by a conditional order of „Te be revived 
the court, if made'in term, or by a judge thereof, if made in ‘#ntstives. 
vacation, that the action be revived in the names of the rep- 
resentatives, or successor of the party who died, or whose 
powers ceased, and proceed in favor of, or against them. 

Secr. 416. The order may be made on motion of the , Orde may be 
adverse party, or of the representatives or successor of the motion- 
party who died, or whose powers ceased, suggesting his death, 
or the cessation of his powers, which, with the names and 
capacities of his representatives or successor, shall be stated 
in the order. 

Secr. 417. If the order is made by consent of the parties, sth consents, 
the action shall forthwith stand revived; and if not made 
by consent, the order shall be served in the same manner, and 
returned within the same time as a summons, upon the party 
adverse to the one making the motion, and if sufficient cause 
be not shown against the revivor, the action shall stand 
revived. 

Secr. 418. When the plaintiff shall make an affidavit, „Jf representa- 
that the representatives of the defendant, or any of them in 8° non-residents 


. or conceal them- 
whose name the action may be ordered to be revived, are "es. 
non-residents of the territory, or have left the same to avoid 
the service of the order, or so concealed themselves that the 
order cannot be served upon them, or that the names and 
residence of the heirs or devisees of the person against whom 
the action may'be ordered to be revived, or some of them, 
are unknown to the affiant, a notice may be publishėd for 
four consecutive weeks, as provided by section sixty-nine, 
notifying them to appear on a day therein named, not less 
than ten days after the publication is complete, and show 
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cause why the action should not be revived against them; 
and if sufficient cause be not shown to the contrary, the ac- 
tion shall stand revived. 
pani bor, Secr. 419. Upon the death of a plaintiff in an action, it 
iii may be revived in the names of his representatives, to whom 
his right has passed. Where his right has passed to his per- 
sonal representative, the revivor shall be in his name; where 
it has passed to his heirs or devisees, who could support the 
action if brought anew, the revivor may be in their names. 
Upon death of Sgor. 420. Upon the death of a defendant in an action, 


dofeniant, re- 
yiror agninst or Wherein the right, or any part thereof, survives against his 


representative or 

heita, personal representative, the revivor shall be against him; and 
it may also be against the heirs or devisees of the defendant, 
or both, when the right of action or any part thereof survives 
against them. 

amo inon o Secr. 421. Upon the death of a defendant in an action 

oy. pror- for the recovery of real property only, or which concerns 
only his rights or claims to such property, the action may be 
revived against his heirs or devisees, or both, and an order 
therefor may be fortbwith made, in the manner directed in 
the preceding sections of this title. 

Order within Sect. 422. An order to revive an action against the repre- 


one year, if 


against represon- sentatives or successor of a defendant, shall not be made 
tative of defend- 


ant; = without the consent of such representatives or successor, 
unless in one year from the time it could have been first 
made. 
Order, when Sect. 423. An order to revive an action in the names of 
made in other : eye 
cases. the representatives or successor of a plaintiff, may be made 


forthwith, but shall not be made without the consent of the 
defendant, after the expiration of one year from the time the 
order might have been first made; but where the defendant 
shall also have died, or his power have ceased in the mean 
time, the order of revivor on both sides may be made in the 
period limited in the last section. 
When action Sect. 424. When it appears to the court by affidavit, that 

may be stricken ` 7 

from docket. either party to an action has been dead, or where a party 
sues, or is sued asa personal representative, that his powers 
have ceased for a period so long that the action cannot be 
received [revived] in the names of his representative or suc- 
cessor, Without the consent of both parties, it shall order the 
action to be stricken from the docket. 
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Sect. 425. At any term of the court succeeding the death | Defendant may 
of the plaintiff, while the action remains on the docket, the Strike fom the 
defendant, having given to the plaintiff’s proper representa- 
tives, in whose names the action might be revived, ten days’ 
notice of the application therefor, may have an order to strike 
the action from the docket, and for costs against the estate of 
the plaintiff, unless the action is forthwith revived. 

Sect. 426. When, by the provisions of the preceding ,, When an ac- 
sections, an action stands revived, the trial thereof shall not AAEE 
be postponed by reason of the revivor, if the action would ¢ssstion had 
have stood for trial at the term the revivor is complete, had 


no death or cessation of powers taken place. 


CHAPTER II. — Revivor AND New PARTIES TO JUDGMENT. 


Seot. 427, When a judgment is recovered against one or „When persons 
more persons, jointly indebted upon contract, those who were parties to judg- 
not originally summoned may be made parties to the judg- 
ment by action. 

Sect. 428. If either or both the parties die after judgment, If parties die 

. after judgment. 

and before satisfaction thereof, their répresentatives, real or 
personal, or both, as the case may require, may be made 
parties to the same, in the same manner as prescribed for 
reviving actions before judgment; and such judgment may 
be rendered and execution awarded as might or ought to be 
given or awarded against the representatives, real or personal, 
or both, of such deceased party. 

Sect. 429. If a judgment becomes dormant, it may be peli Judgment 

come dormant. 


revived in the same manner as prescribed for reviving actions 
before judgment. 


TITLE XIV 
EXECUTIONS. 


CHAPTER I. Executions against the Property of a Judgment Debtor. — 
Ii. Proceedings in aid of Execution. — III. Executions against the Per- 
son.—IV. Executions for the delivery of Real Property. —V. Judg- 
ment before Justices of the Peace. 
Sect. 480. Executions shall be deemed process of the , Executions, 


ow issued and 


court, and shall be issued by the clerk and directed to the “te. 
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sheriff of the county. They may be directed to different 
counties at the same time. 

peindsofexecu- Secr. 431. Executions are of three kinds: 1. Against the 
property of ‘the judgment debtor. 2. For the delivery of the 
possession of real property, with damages for withholding the 
same, and costs. 


CHAPTER I.— EXECUTIONS AGAINST THE PROPERTY OF THE JUDG- 
MENT DEBTOR. 

Pisa Sect. 432. Lands, tenements, goods, and chattels, not 

criudgment exempt by law, shall be subject to the payment of debts, and 
shall be liable to be taken on execution, and sold as herein- 
after provided. 

amends, goods, Secr. 433. All lands, as well as goods and chattels of the 

pound from time debtor, not exempt by law from levy, seizure, and sale under 
an execution, shall be bound from the time they shall be 
seized in execution. 

mexccution a ECT. 434. If execution shall not be sued out within five 

within five years. vears from the date of any judgment, that now is or may 
hereafter be rendered in any court of record in this territory; 
or if five years shall have intervened between the date of the 
last execution issued on such judgment and the time of 
sueing out another writ of execution thereon, such judgment 
shall become dormant, and shall cease to operate as a lien on 
the estate of the judgment debtor. 

wijintentsofthe Secr. 435. The writ of execution against the property of 
the judgment debtor, issuing from any court of record in this 
territory, shall command the officer, to whom it is directed, 
that of the goods and chattels of the debtor, he cause to be 
made the money specified in the writ; and for want of goods 
and chattels, he cause the same to be made of the lands and 
tenements of the debtor; and the exact amount of the debt, 
damages, and costs, for which the judgment is entered, shall 
be indorsed on the execution. 

When two or Secr. 486. When two or more writs of execution against 


acini eama the same debtor shall be sued out during the term in which 


debtor shall be | . “ape 
delivered to judgment was rendered, or within ten days thereafter, and 


officer at or 
about same dey, when two or more writs of execution against the same debtor 
shall be delivered to the officer on the same day, no preference 


shall be given to either of such writs; but if a sufficient sum 
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of money be not made to satisfy all executions, the amount 
made shall be distributed to the several creditors in proportion 
to the amount of their respective demands. In all other 
cases the writ of execution first delivered to the officer shall 
be first satisfied. And it shall be the duty of the officer to 
indorse on every writ of execution the time when he received 
the same. No judgment shall be a lien upon the lands, goods, 
or chattels of a judgment debtor, until said lands, goods, or 
chattels shall be levied upon or seized in execution. 
Sect. 437. The officer to whom a writ of execution is In what order 
E property shall be 
delivered, shall proceed immediately to levy the same upon levied upon. 
the goods and chattels of the debtor; but if no goods and 
chattels can be found, the officer shall indorse on the writ of 
execution, “no goods,” and forthwith levy the writ of execu- 
tion, upon the lands and tenements of the debtor, which may 
be liable to satisfy the judgment. 

Sect. 438. If the officer, by virtue of any writ of execu- aome eri 
tion, issued from any court of record in this territory, shall claimed by other 
levy the same on any goods and chattels claimed by any Jury of disinter- 
person other than the defendant, it shall be the duty of said summoned, &e. 
officer forthwith to give notice in writing to some justice of 
the peace in the county, in which shall be set forth the names 
of the plaintiff and defendant, together with the name of the 
claimant; and at the same time he shall furnish the said 
justice of the peace with a schedule of the property claimed. 

And it shall be the duty of such justice of the peace, immedi- 
ately upon the receipt of such notice and schedule, to make 
an entry of the same upon his docket, and issue a writ of 
summons, directed to the sheriff, or any constable of the 
county, commanding him to summon five disinterested men, 
having the qualifications of electors, who shall be named in 
said summons, to appear before him, the said justice, at the 
time and place therein mentioned, which time shall not be 
more than three days after the date of said writ, to try and 
determine the right of the claimant to the property in contro- 
versy. And it shall be the duty of the claimant to give two 
days’ notice, in writing, to the plaintiff or other party for 
whose benefit such execution was issued and levied as afore- 
said, his agent or attorney, if within the county, of the time 
and place of such trial; and he shall, moreover, prove to the 
satisfaction of said justice that such notice was given, or that 
11 
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Jury to be 


sworn, and their 


duties. 


Their duties. 
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the same could not be given by reason of the absence of the 
party, his agent or attorney. 

Secr. 439. The jury summoned as aforesaid, shall be 
sworn to try and determine the right of the claimant to the 
property in controversy, and a true verdict to give, according 
to the evidence. If the jury shall find the right to said goods 
and chattels, or any part thereof, to be in the claimant, they 
shall also find the value thereof, and the justice shall render 
judgment upon such finding of the jury, for the claimant, that 
he recover his costs against the plaintiff in execution, or other 
party to the same, for whose benefit the execution issued, and 
also that he have restitution of said goods and chattels, or 
any part thereof, according to the finding of the jury. But if 
the right of the said goods and chattels, and every part 
thereof, shall not be in the claimant according to the finding 
of said jury, then the said justice shall render judgment on 
such finding, in favor of the plaintiff in execution, or other 
party for whose benefit the same was issued and levied, 
against said claimant for costs, and award execution thereon. 
Such justice.of the peace, in the taxation of costs accruing 
by reason of such claim and trial, shall allow each juror sum- 
moned and sworn, the sum of fifty cents; and for the sheriff, 
constable, or other officer, and witnesses, and for himself, he 
shall tax such fees as are allowed by law, to each, respect- 
ively, for like services rendered in other cases. Such judg- 
ment for the claimant (unless an undertaking shall be exe- 
cuted, as provided in the next section), shall be a justification 
of the officer in returning “no goods” to the writ of execu- 
tion, by virtue of which the levy has been made, as to such 
part of the goods and chattels as were found to belong to 
such claimant. 

Sect. 440. If the jury shall find the property or any part 
thereof to be in the claimant, and the plaintiff in execution 
shall, at any time within three days after such trial, tender to 
the sheriff or other officer having such property in his custody 
on execution, an undertaking with good and sufficient sure- 
ties, payable to such claimant, in double the amount of the 
value of such property as assessed by the jury, to the effect 
that they will pay all damages sustained by reason of the 
detention or sale of such property, then the sheriff or other 
officer shall deliver said undertaking to claimant, and proceed 
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to sell such property, as if no such ‘trial of the right of prop- 
erty had taken place, and shall not be liable to the claimant 
therefor. 

Sxct. 441. In all cases where a sheriff, coroner, or other 
officer shall, by virtue of an execution, levy upon any goods 
and chattels, which shall remain upon his hands unsold, for 
want of bidders, for the want of time to advertise and sell, 
or any other reasonable cause, the officer may, for his own 
security, take of the defendant an undertaking, with security 
in such sum as he may deem sufficient, to the effect that the 
said property shall be delivered to the officer holding an exe- 
cution for the sale of the same, at the time and place ap- 
pointed by said officer, either by notice given in writing to 
said defendant in execution, or by advertisement, published in 
a newspaper printed in the county, naming therein the day 
and place of sale. If the defendant shall fail to deliver the 
goods and chattels at the time and place mentioned in the 
notice to him given, or to pay to the officer holding the exe- 
cution the full value of said goods and chattels, or the 
amount of said debt and costs, the undertaking, given as 
aforesaid, shall be considered as broken, and may be pro- 
ceeded on as in other cases. 

Sect. 442. The officer who levies upon goods and chat- 
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In case goods 
and chattels 
remain unsold. 


Officer to give 


notice of sale. 


tels, by virtue of an execution issued by a court of record, Ste of notice. 


before he proceeds to sell the same, shall cause public notice 
to be given of the time and place of sale, for at least ten 
days before the day of sale. The notice shall be given by 
advertisement, published in some newspaper printed in the 
county, or, in case no newspaper be printed therein, by set- 
ting up advertisements in five public places in the county; 
two advertisements shall be put up in the precinct where the 
sale is to be Held. And where goods and chattels levied upon 
cannot be sold for want of bidders, the officer making such 
return shall annex to the execution a true and perfect inven- 
tory of such goods and chattels; and the plaintiff in such 
execution may thereupon sue out another writ of execution 
directing the sale of the property levied upon as aforesaid; 
but such goods and chattels shall not be sold, unless the time 
and place of sale be advertised, as hereinbefore provided. 


Secr. 443. When any writ shall issue, directing the sale „Jf property 
of property previously taken in execution, the officer issuing deemed insuti- 
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geek tently said writ shall, at the request of the person entitled to the 
benefit thereof, his agent or attorney, add thereto a command 
to the officer to whom such writ shall be directed, that, if the 
property remaining in his hands, not sold, shall, in his opinion, 
be insufficient to satisfy the judgment, he shall levy the same 
upon the lands and tenements, goods and chattels, or either, 
as the law shall permit, being the property of the judgment 
debtor, sufficient to satisfy the debt. 
Mere Secr. 444. If execution be levied on lands and tenements, 
A the officer levying such execution shall call an inquest of 
TEA a three disinterested freeholders, who shall be resident within 
the county where the lands taken in execution are situate, 
and administer to them an oath, impartially to appraise the 
property so levied upon, upon actual view; and such free- 
holders shall forthwith returh to the said officer, under their 
hands, an estimate of the real value, in money, of said 
property. 
naa ofthe Secr. 445. The officer receiving such return shall forth- 
with clerk of with deposit a copy thereof with the clerk of the court from 
which the writ issued, and immediately advertise and sell 
such real estate, agreeably to the provisions of this title. 
PR ait or Sect. 446. lf, upon such return, as aforesaid, it appear, 
padat teat by the inquisition, that two thirds of the appraised value of 
said lands and tenements so levied upon is sufficient to satisfy 
the execution, with costs, the judgment on which such execu- 
tion issued shall not operate as a lien, on the residue of the 
debtor’s estate, to the prejudice of any other judgment creditor. 
But no tract of land shall be sold for less than two thirds of 
Proviso. the value returned in the inquest: Provided, That nothing in 
this section contained shall in anywise extend to affect the 
sale of lands by the territory, but all lands therein the property 
of individuals, indebted to the territory for any debt or taxes, 
or in any other manner, shall be sold without valuation, for 
the discharge of such debt or taxes, agreeably to the laws for 
such case made and provided. 
ea Secr. 447. If the property of any clerk, sheriff, coroner, 
one islevied justice of the peace, constable, or any collector of territorial, 
accounts. county, town, or township tax, shall be levied on, for, or on 
account of any moneys that now are, or may hereafter be by 
them collected or received, in their official capacity, the prop- 


erty so levied on shall be sold without valuation. 


CHAP. VIII. | CIVIL PROCEDURE. 125 


Sect. 448. Lands and tenements, taken in execution, _ Lands and ten- 
shall not be sold, until the officer cause public notice of the sola eae? 
time and place of sale to be given, for at least thirty days tice. 
before the day of sale, by advertisement, in some newspaper 
printed in the county, or, in case no newspaper be printed in 
the county, in some newspaper in general circulation therein, 
and by putting up an advertisement upon the court house 
door, and in five other public places in the county, two of 
which shall be in the precinct where such lands and tene- 
ments lie. All sales made without such advertisement shall 
be set aside, on motion, by the court to which the execution 
is returnable. 

Secr. 449. If the court, upon the return of any writ of , dfcourt is sat- 


: : isfied of legality 
execution, for the satisfaction of which any lands ‘and tene- cf sls a deea 


shall be given by 

ments have been sold, shall, after having carefully examined te fer- 
the proceedings of the officer, be satisfied that the sale has, in 

all respects, been made in conformity to the provisions of this 

title, the court shall direct the clerk to make an entry on the 
journal, that the court is satisfied of the legality of such sale, 

and an order that the officer make to the purchaser a deed for 

such land and tenements; and the officer, on making such 

sale, may retain the purchase-money in his hands, until the 

court shall have examined his proceedings, as aforesaid, when 

he shall pay the same to the person entitled thereto, agreeable 

to the order of the court. l 

Secr. 450. The sheriff or other officer, who, upon such | Oficer shall 

writ or writs of execution, shall sell the said lands and tene- tsin form. 
ments, or any part thereof, shall make to the purchaser or 
purchasers thereof, as good and sufficient a deed of convey- 

ance of lands and tenements sold, as the person or persons, 
against whom such writ or writs’ of execution were issued, 

could have made of the same, at, or any time after they 
became liable to the judgment. The deed shall be sufficient 
evidence of the legality of such sale, and the proceedings 
therein, until the contrary be proved, and shall vest in the 
purchaser as good and as perfect an estate if the premises 
therein mentioned, as was vested in the party at or after the 

time when such lands and tenements became liable to the 
satisfaction of the judgment. And such deed of conveyance, 

to be made by the sheriff, or other officer, shall recite the execu- 

tion or executions, or the substance thereof, and the names of 

11* i 
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the parties, the amount and date of term of rendition of such 
judgment, by virtue whereof the said lands and tenements 
were sold as aforesaid ; and shall be executed, acknowledged, 
and recorded, as is or may be provided by law, to perfect the 
conveyance of real estate in other cases. 

Officer may Sect. 451. ‘The officer who levies upon goods and chattels, 


refuse to publish ; > j 
notice until party or lands and tenements, or who is charged with the duty of 


navances prina- gelling the same by virtue of any writ or execution, may refuse 
to publish a notice of the sale thereof by advertisement in a 
newspaper, until the party for whose benefit such execution 
issued, his agent or attorney, shall advance to such officer 
so much money as will be sufficient to discharge the fees of 
the printer for publishing such notice. 

omasach ease, = Sect. 452. Before any officer shall be excused from giving 

mand the fees. the notification mentioned in the last section, he shall demand 
of the party for whose benefit the execution was issued, his 
agent or attorney (provided either of them reside in the 
county), the fees in said section specified. 

conucemedeat Secr. 453. All sales of lands or tenements under execu- 

a tion, shall be held at the court house, if there be one in the 
county in which such lands and tenements are situated, and 
if there, be no court house, then at the door of the house in 

eee which the district court was last held. No sheriff, or other 

purchase prop- officer, making the sale of property, either personal or real, 
nor any appraiser of such property, shall either directly or 
indirectly purchase the same; and every purchase so made, 
shall be considered fraudulent and void. 

cout lande arid. Sect. 454. If lands and tenements, levied on as aforesaid, 

sold, other exe’ are not sold upon one execution, other executions may be 

lesne: issued to sell the lands so levied upon. 

man, ewer Secr. 455. In all cases, when two or more executions 


Ban Pe patie Shall be put into the hands of any sheriff, or other officer, and 


{uired tomake it Shall be necessary to levy on real estate to satisfy the same, 
separate levy. and either of the judgment creditors in whose favor one or 
more of said executions is issued, shall require the sheriff, or 
other officer; te make a separate levy to satisfy his execution 
or executions, it shall be the duty of the sheriff, or other 
officer, to levy said executions, or so many thereof as may be 
required, on separate parcels of real property, of the judg- 
ment debtor or debtors; giving to the officer making the levy 
on behalf of the creditor, whose execution may, by the pro- 
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visions of this chapter, be entitled to a preference, the choice 
of such part of the real property of the judgment debtor or 
debtors, as will be sufficient, at two thirds the appraised 
value, to satisfy the same. And in all cases where two or 
more executions, which are entitled to.no- preference over 
each other, are put in the hands of the same officer, it shall 
be the duty of the officer when required, to levy the same on 
separate parcels of the real property of the judgment debtor 
or debtors, when in the opinion of the appraisers the same 
may be divided without material injury; and if the real prop- 
erty of said debtors will not be sufficient, at two thirds of its 
appraised value, to satisfy all the executions chargeable 
thereon, or such part of the same as shall be levied on to 
satify each execution, as will bear the same proportion in 
value to the whole, as the amount due on.the execution bears 
to the amount of all the executions chargeable thereon, as 
near as may be, according to the appraised value of each sep- 
arate parcel of said real property. 

Secr. 456. If the term of service of the sheriff, or other 
officer, who has made, or shall hereafter make sale of any 
lands and tenements, shall expire; or if the sheriff or other 
officer shall be absent, or be rendered unable by death, or 
otherwise, to make a deed of conveyance of the same, any 
succeeding sheriff or other officer, on receiving a certificate 
from the court from which the execution issued for the sale 
of said lands and tenements, signed by the clerk, by order 
of said court, setting forth that sufficient proof has been made 
to the court, that such sale was fairly and legally made, and, 
on tender of the purchase-money, or if the same, or any part 
thereof, be paid, then, on proof of such payment and tender 
of the balance, if any, may execute to the said purchaser or 
purchasers, or his or their legal representatives, a deed of con- 
veyance of said lands and tenements so sold. Such deed 
shall be as good and valid in law, and have the same effect, 
as if the sheriff or other officer who made sale, had executed 
the same. 

Secr. 457. If, on any sale made as aforesaid, there shall 
be in the hands of the sheriff or other officer, more money 
than is sufficient to satisfy the writ or writs of execution, with 
interests and costs, the sheriff or other officer shall, on demand, 
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pay the balance to the defendant in exeoution, or his legal 
representatives. 

Sect. 458. If any judgment or judgments, in satisfaction 
of which any lands or tenements are sold, shall at any time 
thereafter be reversed, such reversal shall not defeat or affect 
the title of the purchaser or purchasers; but in such case, 
restitution shall be made, by the judgment creditor, of the 
moneys, for which such lands or tenements were sold, with 
lawful interest from the day of sale. 

Sect. 459. In all cases where real estate has been or may 
hereafter be taken on execution and appraised, and twice 
advertised and offered for sale, and shall remain unsold for 
want of bidders, it shall be the duty of the court from which 
such execution issued, on motion of the plaintiff, to set aside 
such appraisement,.and order a new one to be made, or to 


- set aside such levy and appraisement, and award a new exe- 


Writ of execu- 
tion to be re- 
turned within 
sixty days. 


In case judg- 
ment is rende 
against two or 
more persons 
greats bound, 

e 


cution to issue, as the case may require. 

Sect. 460. The sheriff or other officer, to whom any writ 
of execution shall be directed, shall return such writ to the 
court to which the same is returnable, within sixty days from 
the date thereof. 

Sect. 461. In all cases where judgment is rendered in any 
court of record within this territory, upon any other instru- 
ment of writing, in which two or more persons are jointly 
and severally bound, and it shall be made to appear to the 
court, by parol or other testimony, that one or more of said 
persons so bound, signed the same as surety or bail for his 
or their co-defendant, it shall be the duty of the clerk of said 
court, in recording the judgment thereon, to certify which of 
the defendants is principal debtor, and which are sureties or 
bail. And the clerk of the court aforesaid shall issue execu- 
tion on such judgment, commanding the sheriff or other 
officer to cause the money to be made of the goods and chat- 
tels, lands and tenements, of the principal debtor, but for 
want of sufficient property of the principal debtor, to make 
the same, that he cause the same to be made of the goods 
and chattels, lands and tenements of the surety or bail. In 
all cases the property, both personal and real, of the principal 
debtor, within the jurisdiction of the court, shall be exhausted 
before any of the property of the surety or bail shall be taken 
in execution. 
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Sect. 462. Each freeholder summoned to appraise real | Fees ofapprais- 
estate under the provisions of this chapter, shall be allowed ‘attend. 
and receive for his services the sum of fifty cents for each day 
he may be so engaged as such appraiser, to be colfected on 
- the execution, by virtue of which the property appraised was 
levied on, if claimed at the time of making the return of such 
appraisement. And when any freeholder, summoned as afore- 
said, shall fail to appear at the time and place appointed by 
the officer, and discharge his duty as appraiser, he shall, on 
complaint being made to any justice of the peace of the pre- 
cinct in which such freeholder resides, forfeit and pay the 
sum of fifty cents for every such neglect, unless he can ren- 
der a reasonable excuse. Such sum shall be collected by 
said justice, and paid into the county treasury for the use of 
the county. 

Sect. 463. If any sheriff or other officer shall refuse or | Ifa sheriff or 


other officer shall 


i i i i refuse or neglect 
neglect to execute any writ of execution to him directed, refuse or neglect, 


j j ; 8 directed to him 
which has come to his hands; or shall neglect or refuse to feo. he shall be 


sell any goods and chattels, lands and tenements, or shall systes toy, 
neglect to call an inquest, and return a copy thereof forthwith 
to the clerk’s office; or shall neglect to return any writ of 
execution to the proper court, on or before the return day 
thereof; or shall neglect to return a just and perfect inventory 
of all and singular the goods and chattels by him taken in 
execution, unless the said sheriff or other officer shall return 
that he has levied and made the amount of the debt, damages, 
and costs; or shall refuse or neglect on demand to pay over 
to the plaintiff, his agent or attorney of record, all moneys by 
him collected or received, for the use of said party, at any 
time after collecting or receiving the same, except as provided 
in section four hundred and forty-nine; or shall neglect or 
refuse, on demand made by the defendant, his agent or attor- 
ney of record, to pay over all moneys by him received for any 
sale made, beyond what is sufficient to satisfy the writ or 
writs of execution, with interest and legal costs, such sheriff 
or other officer shall, on motion in court and two days’ notice 
thereof in writing, be amerced in the amount of said debt, 
damages, and costs, with ten per centum thereon, to and for 
the use of said plaintiff or defendant, as the case may be. 
Secr. 464. If any clerk of a court shall neglect or refuse, , If clerk shall 


É x fail in his duty. 
on demand made by the person entitled thereto, his agent or 
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attorney of record, to pay over all money by him received, in 
his official capacity, for the use of such person, every such 
clerk may be amerced ; and the proceedings against him and 
his sureties shall be the same as provided for in the foregoing 
section against sheriffs and their sureties. 
canton the |, Secr. 465. When the cause of amercement is for refusing 
ing to pay over to pay over money collected as aforesaid, the said sheriff or 
other officer shall not be amerced in a greater sum than the 
amount so withheld, with ten per centum thereon. 
to Yen directed = Sect. 466. When execution shall be issued in any county 
other county he in this territory, and directed to the sheriff or coroner of 
by mail. another county, it shall be lawful for such sheriff or coroner 
having the execution, after having discharged all the duties 
required of him by law, to inclose such execution, by mail, to 
the clerk of the court who issued the same. On proof being 
made by such sheriff or coroner, that the execution was 
mailed soon enough to have reached the office where it was 
issued, within the time prescribed by law, the sheriff or coro- 
ner shall not be liable for any amercement or penalty, if it do 
not reach the office in due time. 
wenn not for- Secr. 467. No sheriff shall forward, by mail, any money 
less directed todo made on any such execution, unless he shall be specially 
instructed to do it by the plaintiff, his agent or attorney of 
„Jeet , record. In all cases of a motion to amerce a sheriff or other 
ameer oran officer of any county other than the one from which the 
execution issued, notice in writing shall be given to such 
officer, as hereinbefore required, by leaving it with him, or at 
his office, at least fifteen days before the first day of the term 
at which such motion shall be made, or by transmitting the. 
notice by mail, at least sixty days prior to the first day of the 
term at which such motion shall be made. All amercements 
so procured shall be entered on the record of the court, and 
shall have the same force and effect as a judgment. 
oeamtieg of, SEcT. 468. Each and every surety of any sheriff or other 
parties toexecu- officer may be made a party to the judgment rendered as 
goods and chat aforesaid, against the sheriff or other officer, by action, to 
Hablo, until be commenced and prosecuted as in other cases. But the 
goods and chattels, lands and tenements of any such surety, 
shall not be liable to be taken on execution, when sufficient 
goods and chattels, lands and tenements of the sheriff or other 


officer, against whom execution may be issued, can be found 
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to satisfy the same. Nothing herein contained shall prevent 
either party from proceeding against such sheriff or other 
officer, by attachment, at his election. 
Secr. 469. In cases where a sheriff or other officer may , ™ case officer 


: amerced shall 
be amerced, and shall not have collected the amount of the pothavecol: 
original judgment, he shall be permitted to sue out an execu- gigia juas- 
tion, and collect the amount of said judgment in the name of 


the original plaintiff, for his own use. 


CHAPTER II. — PROCEEDINGS IN AID OF EXECUTION. 


Secr. 470. When a judgment debtor has not personal or |, When there is 


real property subject to levy on execution, sufficient to satisfy fooney. r="! 
the judgment, any interest which he may have in any banking, 
turnpike, bridge, or other joint-stock company, or any interest 

he may have in any money contracts, claims, or choses in 

action, due or to become due to him, or in any judgment or 

decree ; or any money, goods, or effects which he may have in 
possession of any person, body politic or corporate, shall be 

subject to the payment of such judgment, by proceedings in 

equity, or as in this chapter prescribed. 

Sect. 471. When an execution against the property of a , When an exe- 
judgment debtor, or one of several debtors in the same judg- torned unsatis- 
ment, is issued to the sheriff of a county where he resides, or 
if he do not reside in the territory, to the sheriff of the county 
where the judgment was rendered, or a transcript of a justice’s 
judgment has been filed, is returned unsatisfied, in whole or 
in part, the judgment creditor is entitled to an order from a 
judge of the district court of the county to which the execu- 
tion was issued, requiring such debtor to appear and answer 
concerning his property, before such judge, or a referee ap- 
pointed by such judge, at a time and place specified in such 
order, within the county to which the execution was issued. 

Sxct. 472. + After the issuing of an execution against prop- ee 
erty, and upon proof by affidavit of the judgment creditor or buen cope 
otherwise, to the satisfaction of the district court, or a judge ee 
thereof, that the judgment debtor has property which he ` 
unjustly refuses to apply towards the satisfaction of the 
judgment, such court or judge may, by order, require the 
judgment debtor to appear at a time and place in said 
county, to answer concerning the same. And such proceed- 
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ings may thereupon be had for the application of the property 
of the judgment debtor towards the satisfaction of the judg- 
ment as are prescribed in this chapter. 

Sect. 473. 

Secr. 474. No person shall, on examination pursuant to 
this chapter, be excused from answering any question on the 
ground that his examination will tend to convict him of a 
fraud, but his answer shall not be used as evidence against 
him in a criminal prosecution for such fraud. 

Sect. 475. After the issuing of execution against prop- 
erty, any person indebted to the judgment debtor, may pay to 
the sheriff the amount of his debt, or so much thereof as. 
may be necessary to satisfy the execution, and the sheriff’s 
receipt shall be a sufficient discharge for the amount so paid, 
or directed to be credited by the judgment creditor on the 
execution. 

Sect. 476. After the issuing or return of an execution 


as 284inst property of-the judgment debtor, or of any one of sev- 


eral debtors in the same judgment, and upon proof, by affida- 
vit or otherwise, to the satisfaction of the judge, that any 
person or corporation has property of such judgment debtor, 
or is indebted to him, the judge may, by an order, require such 
person or corporation, or any officer or member thereof, to 
appear at a specified time and place within the county in 
which such person or corporation may be served with the 
order to answer, and answer concerning the same. The 
judge may, also, in his discretion, require notice of such pro- 
ceeding to be given to any party in the action, in such man- 
ner as may seem to him proper. 

Sect. 477. Witnesses may be required, upon the order of 
the judge, or by a subpoena issued by the clerk of the dis- 
trict court, to appear and testify upon any proceedings in 
this chapter, in the same manner as upon the trial of an 
issue. 

Secr. 478. The party or witness may be eaid to at- 
tend before the judge, or before a referee appointed by the 
court or judge. If before a referee, the examination must 
be taken by the referee and certified by the judge. All ex- 
aminations and answers before a judge or referee, under this 
chapter, must be on oath; but when a corporation answers, 
the answer must be on the oath of an officer thereof. 
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Secr. 479. The judge may order any property of the see be 
judgment debtor, not exempt by law, in the hands of either fetion of judg- 
himself or any other person or corporation, or due to the 
judgment debtor, to be applied towards the satisfaction of the 
judgment; but the earnings of the debtor for his personal 
services, at any time within three months next preceding the 
order, cannot be so applied, where it is made to appear, by 
the debtor’s affidavit or otherwise, that such earnings are nec- 
essary for the use of a family supported wholly or partly by 
his labor. 

Sect. 480. The judge may also, by order, appoint the Fike ice ae 
sheriff of the proper county, or other suitable person, a 
receiver of the property of the judgment debtor, in the same 
manner and with the like authority as if the appointment 
was made by the court. The judge may also, by order, for- 
bid a transfer or other disposition of the property of the 
judgment debtor, not exempt by law, and any interference 
therewith. 

Sect. 481. If the sheriff shall be appointed receiver, he gf sheniis ap 

and his sureties shall be liable to his official bond for the 
faithful discharge of his duties as such receiver. If any 
other person shall be appointed receiver, he shall give a writ- 
ten undertaking in such sum as shall be prescribed by the 
judge, with one or more sureties, to the effect that he will 
faithfully discharge his duties of receiver, and he shall also 
take an oath to the same effect, before acting as such receiver. 
The undertaking mentioned in this section shall be to the Ter- 
titory of Dakota, and actions may be prosecuted for a breach 
thereof, by any person interested, in the same manner as upon 
a sheriff’s official bond. 

Secr. 482. The judge or referee, acting under the provis- , Preeedines 
ions of this chapter, shall have power to continue his pro- 42ved. 
ceedings from time to time until they are completed. 

Secr. 483. The judge may, in his discretion, order a ref- | Judge may 
erence to a referee agreed upon or appointed by him, to re- eport on facts. 
port the evidence of the facts. 

Secr. 484. If any person, party, or witness, disobey an Hae ote ; 
order of the judge or referee, duly served, such person, party, 4° disobeyed. 
or witness may be punished by the judge as for contempt. 

Secr. 485. The orders to judgment debtors and witnesses, „pirga °° ™ 
provided for in this chapter, shall be in writing and signed by 925%" Tobe 
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the judge making the same, and shall be served as a sum- 
mons in other cases. The judge shall reduce all his orders to 
writing, which, together with a minute of his proceedings 
signed by himself, shall be filed with the clerk of the court of 
the county in which the judgment is rendered, or the tran- 
script of the justice filed, and the clerk shall enter on his exe- 
cution docket the time of filing the same. 

Sect. 486. The judge shall allow to clerks, sheriffs, ref- 
erees, receivers, and witnesses, such compensation as is 
allowed for like services in other cases, to be taxed as costs in 
the case, and shall enforce by order the collection thereof 
from such party or parties as ought to pay the same. 

Sect. 487. *** Secr. 488. *** Secr. 489. *** Sect. 
490. *** Secr. 491. *** Secr. 492. *** Secr. 493. * * * 
Sect. 494. *** Secr. 495. *** 


CHAPTER IV.— Executions FOR THE DELIVERY OF REAL 
PROPERTY. 

Secr. 496. If the execution be for the delivery of the pos- 
session of real property, it shall require the officer to deliver 
the same, particularly describing the property, to the party 
entitled thereto, and may at the same time require the officer 
to satisfy any costs or damages recovered in the same judg- 
ment, out of the goods and chattels of the party against 
whom it was rendered, and for want of such goods and chat- 
tels, then out of the lands and tenements; and in this respeet 
it shall be deemed an execution against the property. 

Szot. 497. When the judgment is not for the recovery of 
money or real property, the same may be enforced by attach- 
ment by the court rendering the judgment, upon motion 
made, or by a rule of the court upon the defendant; but in 
either case, notice of the motion, or a service of a copy of 
the rule, shall be made on the defendant a reasonable time 
before the order of attachment is made. 


CHAPTER V.— JUDGMENT BEFORE JUSTICES OF THE PEACE. 

Secr. 498. In all cases in which judgment shall be ren- 
dered by a justice of the peace, the party in whose favor the 
judgment shall be rendered may file a transcript of such judg- 
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ment in the office of the clerk of the district court of the 
county in which the judgment was rendered, and thereupon 
the clerk shall, on the day on which the same shall be filed, 
enter the case on the execution docket, together with the 
amount of the judgment and the time of filing the tran- 
script. 

Sect. 499. Such judgment, if the transcript shall be filed , 7o4gme* 
in term time, shall have a lien on the real estate of the judg- *"*" 
ment debtor from the first day of the term; if filed in vaca- 
tion, as against the judgment debtor, said judgment shall 
have a lien from the day of the filing, and as against subse- 
quent judgment creditors — at the next succeeding term, and 
other transcripts filed in vacation, said judgment shall have 
lien from the first day of the next term of the court in the 
same manner and to the same extent as if the judgment had 
been rendered in the district court. 

Secr. 500. Execution may be issued thereon to the sheriff , pronto is- 
by the clerk of the court, in the same manner as if the judg- "e*s ino. 
ment had been taken in court, and the sheriff shall execute 
and return the same, as other executions; and, in case of 
sale of real estate, his proceedings shall be examined and 
approved by the court, as in other cases. 

Secr. 501. The justice of the peace shall certify, on the _ Justice shail 


tif; t 
transcript, the amount, if any, paid on such judgment. The paid on judg- 
costs of the transcript, the filing of the same, and the entry of Pid by whom. 
the case on the execution docket shall be paid by the party 


filing the same, and be taxed in the costs. 


TITLE XV. 
MISCELLANEOUS PROCEEDINGS. 


CHAPTER I. Offer to Compromise. —II. Submitting a Controversy. — III. 
Offer to confess Judgment.—IV. Motions and Orders. 





CHAPTER I.— OFFER TO COMPROMISE. 


Sect. 502. The defendant in an action for the recovery of ‘ee 
money only, may, at any time before the trial, serve upon the paid.” 
plaintiff or his attorney, an offer, in writing, to allow judg- 


ment to be taken against him for the sum specfied therein. 
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If the plaintiff accept the offer, and give notice thereof to the 
defendant or his attorney, within five days after the offer was 
served, the offer, and an affidavit that the notice of acceptance 
was delivered in the time limited, may be filed by the plain- 
tiff, or the defendant may file the acceptance, with a copy of 
the order, verified by affidavit; and, in either case, the offer 
and acceptance shall be noted in the journal, and judgment 
shall be rendered accordingly. If the notice of acceptance 
be not given in the period limited, the offer shall be deemed 
withdrawn, and shall not be given in evidence, or mentioned 
on the trial. If the plaintiff fails to obtain judgment for more 
than was offered by the defendant, he shall pay the defend- 
ant’s costs from the time of the offer. 

Sect. 503. The making of an offer, pursuant to the provis- 
ions contained in the foregoing section, shall not be a cause 
for a continuance of an action, or a postponement of a trial. 


CHAPTER II.—Sunsmitrina a CONTROVERSY. 


Sect. 504. Parties to a question which might be the sub- 
ject of a civil action, may, without action, agree upon a case 
containing the facts upon which the controversy depends, and 
present a submission of the same to any court which would 
have jurisdiction, if an action had been brought. But it must 
appear, by affidavit, that the controversy is real, and the pro- 
ceedings in good faith, to determine the rights of the parties. 
The court shall thereupon hear and determine the case and 
render judgment, as if an action were pending. 

Sect. 505. The case, the submission, and the judgment 
shall constitute the record. 

Sect. 506. The judgment shall be with costs, may be en- 
forced, and shall be subject to reversal in the same manner as 
if it had been rendered in an action, unless otherwise provided ° 
in the submission. 


CHAPTER III. — OFFER TO CONFESS JUDGMENT. 


Sect. 507. After an action for the recovery of money is 
brought, the defendant may offer in court to confess judgment 
for part of the amount claimed, or part of the causes involved 
in the action. Whereupon, if the plaintiff, being present, 
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refuse to accept such confession of judgment in full of his 
demands against the defendant in the action, or having had 
such notice that the offer would be made, of its amount, and 
of the time of making it, as the court shall deem reasonable, 
fail to attend, and, on the trial, do not recover more than was 
so offered to be confessed, such plaintiff shall pay all the costs 
of the defendant incurred after the offer. The offer shall not 
be deemed to be an admission of the cause of action or 
amount to which the plaintiff is entitled, nor be given in evi- 
dence upon the trial. 

Sect. 508. Before an action for the recovery of money is 
brought against any person, he may go into the court of the 
county of his residence, or of that in which the person having 
the cause of action resides, which would have jurisdiction of 
the action, and offer to confess judgment in favor of such per- 
son for a specified sum on such cause of action. Whereupon, 
if such person having had such notice that the offer would be 
made, of its amount, and of the time and place of making it, 
as the court shall deem reasonable, do not attend to accept 
the confession, or, attending, refuse to accept it, and shall 
afterwards commence an action upon such cause and not 
recover more than the amount so offered to be confessed, he 
shall pay all the costs of the action; and on the trial thereof, 
the offer shall not be deemed to be an admission of the cause 
or action, or amount to which the plaintiff is entitled, nor be 
given in evidence. : 


CHAPTER IV.— MOTIONS AND ORDERS. 


Sect. 509. A motion is an application for an order ad- 
dressed to the court or a judge in vacation, by any party to a 
suit or proceeding, or one interested therein. 
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A motion. 


Sect. 510. Several objects may be included in the same | Several objects 


motion if they all grow out of, or are connected with, the action 
or proceeding in which it is made. 


y be included. 


Secr. 511. Where notice of a motion is required, it must _ If required, it 


must be in writ- 


be in writing, and shall state the names of the parties to the ing, and contain. 


action or proceeding in which it is made, the name of the 

court or judge before whom it is to be made, the place where, 

and the day on which it will be heard, the nature and terms 

of the order or orders to be applied for, and if affidavits are to 
12* 
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be used on the hearing, the notice shall state the fact. It 
shall be served a reasonable time before the hearing. 


Nonas of. Sect. 512. Notices of motions mentioned in this chapter 
served. ' may be served by a sheriff, coroner, or constable, or by any 


disinterested person, and the return of any such officer, or 
affidavit of any such person, shall be proof of service. The 
service shall be on the party or his attorney of record, if the 
said party or his attorney be resident within the county in 
which the motion is made, and in case there is more than one 
party adverse to such motion, service shall be made upon each 
party or his attorney. 

pamewsum- Secor. 513. The service of a notice shall be made as is 
required by law for the service of a sammons, and when served 
by an officer, he shall be entitled to like fees. 

Motions to Secr. 514. Motions to strike pleadings and papers from 

from tler may be the files may be made with or without notice, as the court or 

with or without ’ 

noes: judge shall direct. 

of direction Secr. 515. Every direction of a court or judge made or 

writing,an order. entered in writing and not included in a judgment, is an 
order. 

oa a Sect. 516. Orders made out of court shall be forthwith 

tered injournal. entered by the clerk in the journal of the court, in the same 


manner as orders made in term. 


TITLE XVI. 
ERROR IN CIVIL CASES. 


Judgmenteand SECT. 517. A judgment rendered, or final order made, by 


orders of inferior 
soarte may bo ja justice of the peace or any other tribunal, board, or officer, 


district cour. exercising judicial functions, and inferior in jurisdiction to 
the district court, may be reversed, vacated, or modified by 
the district court. 

nal ordera Sect. 518. An order affecting a substantial right in an 

vacated, &c. action, when such order in effect determines the action and 
prevented a judgment, and an order affecting a substantial 
right made in a special proceeding, or upon a summary ap- 
plication in action after judgment, is a final order which 
may be vacated, modified, or reversed, as provided in this 
title. 


anyiigments Sxor. 519. A judgment rendered or final order made by 
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the district court, may be reversed, vacated, or modified by trict court may 
9 ” 
the supreme court, for errors appearing on the record. by supreme 


Sect. 520. A judgment rendered or final order made by "Revers, &e., 
any court, board, or tribunal, mentioned in the preceding sec- cour ho peti- 
tions, may be reversed, vacated, or modified, by the supreme 
court, for errors appearing on the record; but the petition in 
error, in such case, can be filed only by leave of the supreme 
court, or a judge thereof. 

Sect. 521. The proceedings to obtain such reversal, vaca- | Proceedings on 

reversals, 
tion, or modification, shall be by petition, to be entitled, &«. 
“ petition in error,” filed in a court having power to make 
such reversal, vacation, or modification, setting forth the error 
complained, and there upon a summons shall be issued and 
served or publication made, as in the commencement of an 
action. A service on the attorney of record in the original 
case shall be sufficient. The summons shall notify the ad- 
verse party, that a petition in error has been filed in a certain 
case, naming it, and shall be made returnable on or before 
the first day of the term of the court, if issued in vacation; 
if issued in term time, it shall be returnable on a day therein 
named; if the last publication or service of the summons 
shall be made ten days before the end of the term, the case 
shall stand for hearing at the term. 

Sect.°522, The summons mentioned in the last section, Summons, how 
shall, upon the written precipe of the plaintiff in error or his 
attorney, be issued by the clerk of the court in which the 
petition is filed, to the sheriff of any county in which the de- 
fendant in error or his attorney of record may be; and if the 
writ issue to a foreign county, the sheriff thereof. may return 
the same by mail to the clerk, and shall be entitled to the 
same fees as if the same had been returnable to the district 
court of the county in which such officer resides. The de- 
fendant in error, or his attorney, may waive in writing the 
issuing or service of the summons. 

Secr. 523. The plaintiff in error shall file with his peti- ee 
tion, a transcript. of the. proceedings containing the final Aled with peti- 
judgment or order sought to be reversed, vacated, or mod." 
ified. 

Sect. 524. Justices of the peace, and other judicial tribu- , Justices shall 
nals having no clerk, and the clerks of every court of record, “Pt: when- 
shall upon request and being paid the lawful fees therefor, 
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furnish an authenticated transcript of the proceedings, con- 
taining the judgment or final order of said courts, to either of 
the parties to the same, or to any person interested in procur- 
ing such transcript. 

Sect. 525. No proceeding to reverse, vacate, or modify 
any judgment or final order rendered in the county court, or 
district court, except as provided in the next section, and the 
fourth subdivision of this section, shall operate to stay execu- 
tion, unless the clerk of the court in which the record of said 
judgment or final order shall be, shall take a written under- 
taking, to be executed on the part of the plaintiff in error to 
the adverse party, with one or more sufficient sureties, as fol- 
lows: 1. When the judgment or final order sought to be 
reversed, directs the payment of money, the written under- 
taking shall be in double the amount of the judgment or 
order, to the effect that the plaintiff in érror will pay the con- 
demnation-money and costs, in case the judgment or final 
order shall be affirmed in whole or in part. 2. When it 
directs the execution of a conveyance, or other instrument, 
the undertaking shall be in such sum as may be prescribed by 
any court of record in this territory, or any judge thereof, to 
the effect that the plaintiff in error will abide the judgment, 
the same shall be affirmed, and pay the costs. © 3. When it 
directs the sale or delivery of possession of real property, the 
undertaking shall be in such sum as may be prescribed by 
any court of record of this territory, or any judge thereof to 
the effect, that during the possession of such property by the 
platntiff in error, he will not commit or suffer to be commit- 
ted any waste thereon, and if the judgment be affirmed, he 
will pay the value of the use and occupation of the property 
from the date of the undertaking until the delivery of the pos- 
session, pursuant to the judgment, and all costs. [4.] When 
it directs the assignment or delivery of documents, they may 
be placed in the custody of the clerk of the court in which 
the judgment was rendered, to abide the judgment of the ap- 
pellate court, or the undertaking shall be in such sum as may 
be prescribed as aforesaid, to abide the pogon and pay 
costs, if the same shall be affirmed. 

Sect. 527. Before the written undertaking heréiii men- 
tioned in section five hundred and twenty-five, shall operate 
to stay execution of the judgment or order, the execution of 
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the undertaking and the sufficiency of the sureties must be 
approved by the court in which the judgment was rendered 
or order made, or by the clerk thereof; and the clerk shall 
indorse said approval, signed by himself, upon the under- 
taking, and file the same in his office, for the defendant in 
error. 

Secr. 528. No proceeding for reversing, vacating, or mod- „Proceeding 


must be com- 
ifying judgments or final orders, shall be commenced, unless eee 


within three years after the rendition of the judgment, or “ exceptions. 
making the final order complained of; or, in case the person 
entitled to such proceeding be an infant, a married woman, a 
person of unsound mind, or imprisoned, within three years, as 
aforesaid, exclusive of the time of such disability. 
Sect. 529. No proceeding to reverse, vacate, or modify he moetng 


erse, &c. 
any judgment rendered, or final order made by a justice of Justice, shall stay 


xecution unless 
the peace, shall operate as a stay of execution, unless the E, 
clerk of the district court shall take a written undertaking to 
the defendant, executed on the part of the plaintiff in error, 
by one or more sufficient sureties, to the effect that the plain- 
tiff will pay all the costs which have accrued, or may accrue 
on such proceedings in error, together with the amount ọf any 
judgment that may be rendered against such plaintiff in error, 
either on the further trial of the case, after the judgment of 
the court below shall have been set aside or reversed, or upon 
and after the affirmance thereof in the district court. The 
person entitled to such proceeding shall have the same time 
for prosecuting the same, before he is barred, as is provided 
in section five hundred and twenty-eight, unless the said 
judgment has been paid off or satisfied prior to the com- 
mencement of such proceeding. 
Sect. 530. When a judgment or final order shall be re- „open judg a 
versed, either in whole or in part, in the supreme court, the 
court reversing the same shall proceed to render such judg- 
ment as the court below should have rendered, or remand the 
cause to the court below, for such judgment; and the court 
reversing such judgment, or final order, shall not issue execu- 
tion in causes that are removed before them on error, on 
which they pronounced judgment, as aforesaid, but shall send 
a special mandate to the court below, as the case may require, 
to award execution thereupon; and such court, to which such 
special mandate is sent, shall proceed in such cases in the 
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same manner as if such judgment or final order had been ren- 
dered therein. And, on motion and good cause.shown, it 
may suspend any execution made returnable before it, by 
order of the supreme court, in the same manner as if such 
execution had been issued from its own court, but such power 
shall not extend further than to stay proceedings until the 
matter can be further heard by the supreme court. 

Sect. 531. When a judgment or final order is reversed, 
the plaintiff in error shall recover his costs, and when reversed 
in part, and affirmed in part, costs shall be equally divided 
between the parties. 

Sect. 532. When a judgment or final order shall be 
affirmed in the supreme court, the said court shall also render 
judgment against the plaintiff in error, for five per cent. upon 
the amount due from him to the defendant in error, unless 
the court shall enter upon its minutes that there was reasona- 
ble ground for the proceedings in error. 

Sect. 533. A mistake, neglect, or omission of the clerk 
shall not be a ground of error, until the same has been pre- 
sented and acted upon in the court in which the mistake, 
neglect, or omission occurred. 

Sect. 534. Rendering judgment before the action stood 
for trial, according to the provisions of this code, shall be 
deemed a clerical error. 

Sect. 535. Writs of error and certiorari, to reverse, vacate, 
or modify judgments or final orders in civil cases, are abol- 
ished, but courts shall have the same power to compel, com- 
plete, and perfect transcripts of the proceedings containing 
the judgment or final order sought to be reversed, to be 
furnished, as they heretofore had under writs of error and 
certiorari. ` 

Secr. 536. If the judgment of a justice of the peace, taken 
on error, as herein provided, to the district court be affirmed, 
it shall be the duty of such court to render judgment against 
the plaintiff in error, for the costs of suit, and to award exe- 
cution therefor; and the court shall thereupon order its clerk 
to certify its decision in the premises, to the justice, that the’ 
judgment affirmed may be enforced, as if such proceedings 
in error had not been taken; or such court may award execu- 
tion to carry into effect the judgment of such justice, in the 
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same manner as if such judgment had been rendered in the 
district court. 

Secr. 587. When the proceedings of a justice of the | When jude: 
peace are taken, on error, to the district court, in manner ®t side. 
aforesaid, and the judgment of such justice shall be reversed 
or set aside, the court shall render judgment of reversal and 
‘for the costs that have accrued up to that time, in favor of 
the plaintiff in error, and award execution therefor; and the 
cause shall be retained by the court for trial and final judg- 


ment, as in cases of appeal. 


PROCEEDINGS TO REVERSE, VACATE, OR MODIFY JUDGMENTS AND 
ORDERS IN THE COURTS IN WHICH THEY ARE RENDERED. 


Secor. 538. A district court shall have power to vacate, or enon 


modify its own judgments or orders, after the term at which or meal ita dir 
such judgment or order was made: 1. By granting a new tow” 
trial for the cause, within the time and in the manner pre- 
scribed in section two hundred and ninety-eight. 2. By a 
new trial granted in proceedings against defendants construc- 
tively summoned, as provided in section sixty-seven. 3. For 
mistake, neglect, or omission of the clerk, or irregularity in 
obtaining a judgment or order. 4. For fraud practised by 
the successful party in obtaining the judgment or order. 
5. For erroneous proceedings against an infant, married 
woman, or person of unsound mind, where the condition of 
such defendant does not appear in the record, nor the error in 
the proceedings. 6. For death of one of the parties before 
the judgment im the action. 7. For unavoidable casualty or 
misfortune, preventing the party from prosecuting or defend- 
ing. 8. For errors in a judgment shown by an infant in 
twelve months after arriving at full age, as prescribed in 
section three hundred and ninety-seven. 9. For taking judg- 
ments upon warrants of attorney, for more than was due to 
the plaintiff, when the defendant was not summoned or other- 
wise legally notified of the time and place of taking such 
judgment. 

Secr. 5389. The proceedings to vacate or modify the judg- | The proceed- 
ment or order on the grounds mentioned in the subdivisions a 
four, five, six, seven, eight, and nine, of the last preceding sec- 
tion, shall be by petition verified by affidavit, setting forth the 
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judgment, or order, the grounds to vacate or modify it, and 
the defence to the action, if the party applying was defend- 
ant. On such petition a sammons shall issue and be served 
as in the commencement of an action: Provided, Such 
summons shall not issue in any case in which there is, upon 
the minutes of the court, or among the files of the case, a 
waiver of error by the party or his attorney, unless the court 
or a judge thereof shall indorse upon the petition permission 
to issue such summons. 

Sect. 540. The proceedings to correct mistakes or omis- 
sions of the’clerk, or irregularity in obtaining a judgment or 
order, shall be by motion, upon reasonable notice to the ad- 
verse party or his attorney in the action. The motion to 
vacate a judgment because of its rendition before the action 
regularly stood for trial, can be made only in the first three 
days of the succeeding term. 

Sect. 541. The court may first try and decide upon the 
grounds to vacate or modify a judgment or order, before try- 
ing or deciding upon the validity of the defence or cause of 
action. 

Sect. 542, A judgment shall not be vacated on motion or 
petition, until it is adjudged that there is a valid defence to 
the action in which the judgment is rendered; or if the plain- 
tiff seeks its vacation, that there is a valid cause of action; 
and where a judgment is modified, all liens and sureties 
obtained under it, shall be preserved to the modified judg- 
ment. : 

Sect. 543. The party seeking to vacate or modify a judg- 
ment or order, may obtain an injunction suspending proceed- 
ings on the whole or part thereof, which injunction may be 
granted by the court, or any judge thereof, upon its being 
rendered probable, by affidavit or by exhibition of the record, 
that the party is entitled to have such judgment or order 
vacated or modified. 

Sect. 544. When the judgment was rendered before the 
action stood for trial, the suspension may be granted as pro- 
vided in the last section, although no valid defence to the 
action is shown; and ‘the court shall make such orders con- 
cerning the executions to be issued on the judgment, as shall 
give to the defendants the same rights of delay he would 
have had if the judgment had been rendered at the proper time. 
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Secr. 545. Proceedings to vacate or modify a judgment | Proceedings to 
or order, for the causes mentioned in subdivisions four, five, 1y; when com- 
and seven of section five hundred and thirty-eight, must be” 
commenced within two years after the jadgment was rendered 
or order made, unless the party entitled thereto be an infant, 
married woman, or person of unsound mind, and then within 
two years after removal of such disability. Proceedings for 
the causes mentioned in subdivisions three and six of the 
same action, shall be within three years, and in subdivision 
nine within one year after the defendant has notice of the 
. Judgment. 

Serot. 546. The provisions of this title subsequent to sec- Provisions ap- 
tion five hundred and thirty-seven shall apply to the supreme preme court. 
court, so far as the same may be applicable to the judgments 
or final orders of. such court. 

Scr. 547. Cases pending in appellate courts on writs of , Cases pending 
error or otherwise, when this code takes effect, shall be con- %# judgment. 
ducted to final judgment, as if it had not been adopted, and 
the liens of judgments and decrees rendered when it takes 
effect shall be preserved. 


TITLE XVII. 


costs. 


CHAPTER I. 


Secr. 548. In cases in which the plaintiff i is a non-resi- | 8 Surety for 

dent of the county in which the action is to be brought, before ES 
commencing such action, the plaintiff must furnish a sufficient 
surety for costs. The surety must be a resident of the county 
where the action is to be brought, and approved by the clerk. 
His obligation shall be complete, simply by indorsing the 
summons, or signing his name on the complaint as security for 
costs. He shall be bound for the payment [of] all costs, which 
may be adjudged against the plaintiff in ‘the court, in Which 
the action is brought, or in any other to’which it may be 
carried, and for costs of the plaintiff’s witnesses, whether the 
plaintiff obtained judgment, or not. `` 

Szot. 549. An action in which security for costs is re- Ach", a. 
quired by the last section, and has not been given, shall be {yrds 

13 
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dismissed on the motion and notice by the defendant at any 
proper time before judgment, unless in a reasonable time to 
be allowed by the court, such security for costs be given. 


Meo i breed Sect. 550. If the plaintiff in an action, after its com- 
Terienit: mencement, become a non-resident of the county in which it 


is brought, he shall give security for the costs in the manner 
and under the restrictions provided in the two preceding sec- 
tions. l 

mPefendantmay Sect. 551. In an action in which security for costs has 

ea. been given, the defendant may at any time before judg- 
ment, after reasonable notice to the plaintiff, move the court 
for additional security on the part of the plaintiff; and if, on 
such motion, the court be satisfied that the surety has removed 
from this territory, or is not sufficient, the action may be dis- 
missed, unless in a reasonable time to be fixed by the court, 
sufficient surety be given by the plaintiff. 

juter Anal o SECT. 552. After final judgment has been rendered in an 

costs secured. action, in which security for costs has been given, as required 
by this chapter, the court, on motion of the defendant, or any 
other person having a right to such costs or any part thereof, 
after ten days’ notice of such motion, may enter up judgment 
in the name of the defendant or his legal representatives, 
against the surety for costs, his executors or administrators, 
for the amount of the costs adjudged against the plaintiff, or 
so much thereof as may be unpaid. Execution may be, 
issued on such judgment, as in other cases, for the use and 
benefit of the person entitled to such costs. 

Ifany inform- SECT. 503. If any informer, under a penal statute, to 

er, entitled to 5 F ‘ 

part of penalty, whom the penalty, or any part thereof, if recovered, is given, 
shall dismiss his suit or prosecution, or fail in the same, he 
shall pay all costs accruing on such suit or prosecution, unless 
he be an officer, whose duty it is to commence the same. 

aineentan's Secr. 554, Where defendants disclaim having any title or 

they shallrecover interest in land or other property, the subject-matter of the 

action, they shall recover their costs unless for special reasons 


costs. 1 
the fourt decide otherwise. 


other eones Secr. 555. Unless otherwise provided by statute, the costs 
pas of motions, continuances, amendments, and the like, shall be 


taxed and paid, as the court in its discretion may direct. 
Where not oth-- Secr, 566. Where it is not otherwise provided by this 


erwise provided, 
Suisun" and other statutes, costs shall be allowed of course to the 
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plaintiff upon a judgment in his favor, in actions for the 
recovery of money only, or for the recovery of specific real or 
personal property. 

Sect. 557. If it'shall appear that a justice of the peace „Jf action 


brought in wron; 


1urisdicti j urisdiction 
has jurisdiction of an action, and the same has been brought aA 


in any other court, the plaintiff shall not recover costs; and recover. | Coste 
in all actions for libel, slander, malicious prosecution, ataa, casen; 
assault and battery, false imprisonment, criminal conversation, 

or seduction, actions for nuisance, or against a justice of 

the peace for misconduct in office, if the damages assessed 

be under five dollars, the plaintiff shall not recover any 

costs. 

Secr. 558. Costs shall be allowed of course, to any de- nee A 
fendant upon a judgment in his favor in the actions men- dant. 
tioned in the last two sections. 

Secr. 559. In other actions the court may award and tax „n other se- 

y 
costs, and apportion the same between the parties on the svard and tax 
same or adverse sides, as in its discretion it may think right 
and equitable. 

Sect. 560. Where several actions are brought on one bill ac Where several 
of exchange, promissory note, or other obligation or instru- My chee, 
ment in writing against several parties, who might have been &- 
joined as defendants in the same action, as allowed by section 
thirty-five, no costs shall be recovered by the plaintiff in more 
than one of such actions, if the parties proceeded against in 
the other actions were, at the commencement of the previous 
action, openly within the territory. 

Sect. 561. When a summons is issued to another county When 

mons is issued to 
than that in which the action or proceeding is pending, it may another county, 
be returned by mail, and the sheriff shall be entitled to the what tees. 
same fees, as if the summons had issued in the county of 
which he is sheriff. 
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TITLE XVIII. 
ACTIONS AND PROCEEDINGS IN PARTICULAR CASES. 


CHAPTER I. Actions concerning Real Property.—II. Actions on Official 
Securities. —III. Actions for the Partition of Real Property —IV. 
Proceedings upon Mandamus. 





CHAPTER I.— Actions CONCERNING REAL PROPERTY. 


eh to baon SECT. 562. In an action for the recovery of real property, 


fe recorery of it shall be sufficient, if the plaintiff state in his petition, that 
he has a real estate therein and is entitled to the possession 
thereof, describing the same, as required by section one hun- 
dred and twenty-three, and that the defendant unlawfully 
keeps him out of the possession. It shall not be necessary to 
state how the plaintiff’s estate or ownership isMerived. 

surnnt shallbo Secr. 563. It shall be sufficient, in such action, if the de- 
fendant in his answer deny, generally, the title alleged in the 
petition, or that he withholds the possession, as the case may 
be; but if he deny the title of the plaintiff, possession by the 
defendant shall be taken as admitted. Where he does not 
defend for the whole premises, the answer shall describe the 

l particular part for which defence is made. 

, insaction by Secr. 564. In an action by a tenant in common of real 

mon. property, against a co-tenant, the plaintiff must state in addi- 
tion to what is required in the first section of this chapter, 
that the defendant either denies the plaintiff’s right or did 
some act amounting to such denial. 

aat a Secor. 565. In an action for the recovery of real property, 

ory efral pop. Where the plaintiff shows a right to recover at the time the 

se: action was commenced, but it appears that his right has ter- 
minated during the pendency of the action, the verdict and 
judgment must be according to the fact, and the plaintiff may 
recover for withholding the property. 

posmai pay Secr. 566. In an action for the recovery of real property, 

trial, when. the party against whom judgment is rendered, may, at any 
time during the term at which the judgment is rendered, de- 
mand another trial by notice on the journal, and thereupon 
the judgment shall be vacated, and the action shall stand for 


trial at the next term. 
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Sect. 567. No further trial can be had in such action, ex- _ No further 
A trial except upon 
cept upon appeal, unless for good cause shown, as in other appeal. 
actions. l 
Sect. 568. The parties in an action for the recovery of Parties may 


property may avail themselves, if entitled thereto, of the relief ot statutes for 


of the statutes in force for the relief of occupying claimants cisimante, 
of land. | 

Sgor. 569. If a guardian, tenant for life or years, joint „Jf guardian or 
tenant, or tenant in common, of real property, commit waste vaste- 
thereon, he is liable to pay three times the damages which 
have resulted from such waste to the person who is entitled to 
sue therefor. 

Sect. 570. Judgment of forfeiture and conviction may be , Judgment of 
rendered against the defendant, whenever the amount of gavote ten 
damages so recovered is more than two thirds the value of 
the interest such defendant has in the property wasted, and 
when the action is brought by the person entitled to the 
reversion. 

Secr. 571. Any person whose duty it is to prevent waste, , Person deemed 
and who ‘has not used reasonable care and diligence to pre- mitted waste, 
vent it, is deemed to have committed it. 

Sect. 572. For wilful trespass, injuring any timber, tree, oe 
or shrub on the land of another, or in the street or highway cases. 
in front of another’s cultivated ground, yard, or town lot, or 
on the public grounds of any town, or any land held by this 
territory, for any purpose whatever, the trespasser shall pay - 
treble damages, at the suit of any person entitled to protect 
or enjoy the property aforesaid. 

Sect. 573. Nothing herein contained authorizes the re- ee ee 
covery of more than the just value of the timber taken from erable. 
uncultivated woodland for the repair of a public highway or 
bridge, upon the land in its immediate neighborhood. 

Sect. 574. The owner of an estate in remainder or rever- The owner may 


p E . i i s . . . Maintain action, 

sion, may maintain either of the aforesaid actions for injuries even if there be 
i ` 7 k 3 ntervening es- 
done to the inheritance, notwithstanding any intervening t*te- 
estate for life or years. 
1 i Heir ma; 
Secr. 575. An heir, whether a minor or of full age, may Beem tions, 

maintain these actions for injuries done in the time of his èe» 
ancestors, as well as in his own time, unless barred by the 
statute of limitations. 


Secr. 576. Where lands or tenements are sold by virtue , When ends e 
13* 


150 CIVIL PROCEDURE. [cHaP. va. 


ofexecation, of an execution, the purchaser at such sale may maintain his 

purchaser may i ; : 

maintain action. action against any person, for either of the causes above 
mentioned, occurring or existing after his purchase. 

oNotintendea Secr. 577. This provision is not intended to prevent the 

grupary bus- person who occupies the lands, in the mean time, from using 
them in the ordinary course of husbandry, or from using 
timber, for the purpose of making suitable repairs thereon. 

rin bee wpe? Sect. 578. But if, for this purpose, he employ timber 
superior to that required for this occasion, he will be deemed 


to have committed waste, and will be liable accordingly. 


CHAPTER II. — Actions ON OFFICIAL SECURITIES. 


Phat Oe Sect. 579. When an officer, executor, or administrator 
bond how tobe within this territory, by misconduct or neglect of duty, for- 
against. feits his bond or renders his sureties, any person injured 
thereby, or who is by law entitled to the benefit of the secu- 
rity, may bring an action thereon, in his own name, against 
the officer, executor, or administrator and his sureties, to 
recover the amount to which he may be entitled by reason of 
the delinquency. The action may be instituted and pro- 
ceeded in on a certified copy of the bond, which copy shall 
be furnished by the person holding the original thereof. 
Sm Secr. 580. A judgment in favor of a party for one delin- 
does not preclade quency, does not preclude the same or another party from an 
a action on the same security for another delinquency. 


CHAPTER III.— ACTIONS FOR THE PARTITION OF REAL PROPERTY. 


Actions for Sect. 581. The provisions of the existing statutes relating 
partition of real a . 
property. to the partition of lands, tenements, and hereditaments, are 


not affected by this code, and partition may be made under 
the same, as heretofore, until the legislature shall otherwise 
provide. The provisions of such statutes shall also apply to 
actions for such partition brought under this act, so far as the 
same can be so applied to the substance and subject-matter 
of the action, without regard to its form. 
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CHAPTER IV.— PROCEEDINGS UPON MANDAMUS. 


Sgcr. 582. The writ of mandamus may be issued to any , Writ of man- 
inferior tribunal, corporation, board, or person, to compel the whom, and its 
performance of an act, which the law specially enjoins as a 
duty resulting from an office, trust, or station. But though it 
may require an inferior tribunal to exercise its judgment, or 
proceed to the discharge of any of its functions, it cannot 
control judicial discretion. 

Secr. 583. This writ may not be issued in any case, _ Not issued 
` where there is a plain and adequate remedy in the ordinary other remedy. 
course of the law. It may issue on the information of the 
party beneficially interested. 

Szot. 584. The writ is either alternative or peremptory. Aerate or, 
The alternative writ must state concisely the facis showing 
the obligation of the defendant to perform the act, and his 
omission to perform it, and command him, that immediately 
upon the receipt of the writ, or at some other specified time, 
he do the act required to be performed, or show cause before 
the court whence the writ issued, at a specified time and 
place, why he has not done so; and that he, then and there 
return the writ, with his certificate of having done as he is 
commanded. The peremptory writ must be in a .similar 
form, except that the words requiring the defendant to show 
cause why he has not done as commanded, must be omitted. 

Sect. 585. When the right to require the performance of , Which issues 
the act is clear, and it is apparent that no valid excuse can 
be given for not performing it, a peremptory mandamus may 
be allowed in the first instance. In all other cases the alter- 
native writ must be first issued. i 

Secr. 586. The motion for the writ must be made upon , Motion for writ, 
affidavit, and the court may require a notice of the applica- 
tion to be given to the adverse party, or may grant an order 
to show cause why it should not be allowed, or may grant the 
writ without notice. 

Secr. 587. The allowance of the writ must be indorsed , Allowance q 
thereon, signed bya judge of the court granting it, and the personally. 
writ must be served personally upon the defendant. If the 
defendant duly served neglect to return the same, he shall be 
proceeded against, as for a contempt. 
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Sect. 588. On the return day of the alternative writ, or 
such further day, as the court may allow, the party, on whom 
the writ shall have been served, may show cause .by answer 
made, in the same manner as an answer to a petition in a 
civil action. 

Sect. 589. Ifno answer be made, a peremptory mandamus 
must be allowed against the defendant. If an answer be 
made containing new matter, the same shall not, in any 
respect, conclude the plaintiff, who may, on the trial or other 
proceeding, avail himself of any valid objection to its suff- 
ciency, or may countervail it by proof, either in direct denial 
or by way of avoidance. 

Sect. 590. No other pleading or written allegation is 
allowed, than the writ and answer. . These are the pleadings 
in the case, and have the same effect and are to be construed, 
and may be amended in the same manner as pleadings in a 
civil action; and the issues thereby joined must be tried, and 
the further proceedings thereon had in the same manner as in 
a civil action. 

Secr. 591. If judgment be given for the plaintiff, he shall 
recover the damages which he shall have sustained, ‘to be 
ascertained by the court, or a jury, or by referees, in a civil 
action, and costs; and a peremptory mandamus shall, also, 
be granted to him, without delay. 

Sect. 592. A recovery of damages by virtue of this chap- 
ter, against a party who shall have made a return to a writ 
of mandamus, is a bar to any other action against the same 
party, for the making of such return. 

Sect. 593. Whenever a peremptory mandamus is directed 
to any public officer, body, or board, commanding the per- 
formance of any public duty, specially enjoined by law, if it 
appear to the court that such officer, or any member of such 
body or board, has, without just excuse, refused -or neglected 
to perform the duty so enjoined, the court may impose a 
fine not exceeding five hundred dollars, upon every such offi- 
cer or member of such body or board. Such fine, when col- 
lected, shall be paid into the treasury of the county, where 
the duty ought to have been performed, for the use of com- 
mon schools; and the payment thereof is a bar to an action 
for any penalty incurred by such officer or member of such 
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body or board, by reason of his refusal or neglect to perform 
the duty so enjoined. 


GENERAL PROVISIONS APPLICABLE TO THE 
WHOLE CODE. 


CHAPTER I. Process. —II. Duties of Clerks. — TIl. Duties of Sheriffs.— 
IV. Miscellaneous Provisions. — V. Provisions respecting existing Actions. 
— VI. Provisions as to the Operations of the Code. 





CHAPTER I.— Process. 


Secr. 594. The style of all process shall be “The Territory „Sie oral 
of Dakota, county.” It shall be under the seal of court signed, ‘and 
from whence the same shall issue, shall be signed by the 
clerk, and dated the day it issued. 

, Sect. 595. An order for the provisional remedy or any Stee ae 
other process, in an action wherein the sheriff is a party or is eT acts for him. 
interested, shall be directed to the coroner. If both these offi- ,,{%,>ot inter 
cers are interested, the process shall be directed to and exe- 
cuted by a person appointed by the court or judge. 

Secr. 596. The court or judge, for good cause, may ap- , Court may ap- 


point a person to serve a particular process or order, who shall Stor eee 
have the same power to execute it which the sheriff has. 
The person may be appointed on the motion of the party ob- 
taining the process or order, and the return must be verified 
by affidavit. He shall be entitled to the fees allowed to the 


sheriff for similar services. 


d, 





CHAPTER II. — Duties or CLERKS. 


Secr. 597. All writs and orders for provisional remedies, | Writsand 
and process of every kind, shall be issued by the clerks of the ional remedies. 
several courts. Before they shall be issued, a precipe shall 
be filed with the clerk demanding the same; which pre- 
cipe shall be for the direction of the clerk, and not material 
to the papers in the case, after the oning of such writ or 
process. 

Sect. 598. It is the duty of the clerk of each of the courts ae 


to file. together and carefully preserve, in his office, all papers 
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delivered to him, for that purpose, in every action or special 
proceeding. 

anaal indore, Sect. 599. He shall indorse upon every paper filed with 

seen him the day of filing it; and upon every order for a provis- 
ional remedy and upon every undertaking given under the 
same, the day of its return to his office. 

aeunternamesof ecr. 600. He shall, upon the return of every summons 

monedand day served, enter upon the docket the name of the defendant or 
defendants summoned, and the day of service upon each one. 
The entry shall be evidence of the service of the summons, in 
case of the loss thereof. 

roger Secr. 601. He shall keep the records and books and 
papers appertaining to the court, and record its proceedings. 

ogm rales Secr. 602. The provisions of article eight, of title nine, 

apply toother prescribing the duties of clerks of the district court, shall, as 
far as they are applicable, apply to the clerks of other courts 
of record. 

aranepowers Secr, 603. The clerk of each of the courts shall exercist 
the powers and perform the duties conferred and imposed 
upon him by other provisions of this code, by other statutes, 
and by the common law. Im the performance of his duties 
he shall be under the direction of his court. 


CHAPTER IU.—Dutirs or SHERIFFS. 


Shall ind i i 
timeofreceipton SECT. 604. The sheriff shall indorse upon every summons, 


ee order of arrest, or for the delivery of property, or of at- 
tachment or injunction, the day and hour it was received by 
him. 

summa se ‘SECT. 605. He shall execute every summons, order, or 

ithe filstodo other process, and return the same as required by law; and if 
he fail to do so, unless he make it appear to the satisfaction 
of the court, that he was prevented by inevitable accident 
from so doing, he shall be amerced by the court in a sum not 
exceeding one thousand dollars, and shall be liable to the 
action of any person aggrieved by such failure. 

another powers Secr. 606. The sheriff shall exercise the powers and per- 
form the duties conferred and imposed upon him by other 
provisions of this code, by other statutes, and by the common 
law. 
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CHAPTER IV.— MISCELLANEOUS PROVISIONS. 


Sect. 607. Any duty enjoined by this code upon a minis- , Paties may be 
terial officer, and any act permitted to be done by him may be “P"'v- 
performed by his lawful deputy. 

Secr. 608. Whenever an oath is required by this code, ,,A%*mation 
the affirmation of a person conscientiously scrupulous of tak- *™ 
ing an oath, shall have the same effect. 

Secr. 609. The time within which an act is to be done, , time howcom- 
as herein provided, shall be computed by excluding the first 
day and including the last; if the last day may be Sunday, it 
shall be excluded. 

Scr. 610. Section three Imiedred and eighty-eight shall not lnparedy 7 
not be coristrued to impair the right of a party to a jury, if "*™ 
he appear at the trial by hisseli or attorney, and demand the 
same. 


Sect. 611. The ministerial officer, whose duty it is to Queens 


take security in any undertaking provided for by this code?7eiin stant 


shall have the right to require the person offered as surety, to 
make an affidavit of his qualifications, which affidavit may be 
made before such officer. The taking of such affidavit shall 
not exempt the officer from any liability to which he might 
otherwise be subject, for taking insufficient security. 

Sect. 612. The surety in every undertaking provided for ,,Quslifcations 
by this code, must be a resident of this territory, and worth 
double the sum to be secured, beyond the amount of his debts, 
and have property liable to execution in this territory equal 
to the sum to be secured. Where there are two or more 
sureties in the same undertaking, they must in the aggregate 
have the qualifications prescribed in this section. 

Sect. 618. The judges of the supreme court shall, at the Ridin teh 
first session of the supreme court, after this code shall take revise thelr rulos, 
effect, and every two years thereafter, revise their general Fales apply 9 
rules, and make such amendments thereto as may be necessary 
to carry into effect the provisions of this code; and they shall 
make such further rules, consistent therewith, as they may 
deem proper. ‘I'he rules so made shall apply to the supreme 
court and the district courts.. 
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CHAPTER V.— Provisions AS TO THE OPERATIONS OF THE CODE. 


notevecbe Secr. 614. Rights of civil action, given or secured by 
thigcode, existing laws, shall be prosecuted in the manner provided by 
this code. If a case ever arise in which an action for the 
enforcement or protection of a right, or the redress or preven- 
tion of a wrong, cannot be had under this code, the practice 
heretofore in use may be adopted, so far as may be necessary 
to prevent a failure of justice. 
Secr. 615. 
aoten actions Segor, 616. Where, by statute, a civil action, legal or equi- 
wmi table, is given, and the mode of proceeding therein is pre- 
oode; scribed, this code shall not affect the proceedings under stich 
statute, until the legislature shall otherwise provide; but, in 
all such cases, as fat as it may be consistent with the statute 
giving such action, and practicable under this code, the pro- 
ceedings shall be conducted in conformity thereto. "Where 
the statute designates, by name or otherwise, the kind of 
action, but does not prescribe the mode of proceeding therein, 
such action shall be commenced and prosecuted in conformity 
to this code; where the statute gives an action, but does not 
designate the kind of action, or prescribe the mode of pro- 
ceeding therein, such action shall be held to be the civil action 
of this code, and proceeded in accordingly. 
C aake effect, Secr. 617. This act shall take effect from and after its 
passage. 
Approved May —, 1862. 
W. JAYNE, Governor. 
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CRIMINAL PROCEDURE. 


CHAPTER 9. 


AN ACT TO ADOPT AND ESTABISH A CRIMINAL CODE FOR 
THE TERRITORY OF DAKOTA. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


Tuar the provisions of this act shall regulate the proceed- 
ings in all prosecutions and penal actions in all the courts of 
this territory, from and after the passage hereof, and shall be 
known as the Criminal Code. 


PERSONS CAPABLE OF COMMITTING CRIMES. 


Section 1. “A crime or misdemeanor consists in a viola- 
tion of a public law, in the commission of which there shall 
be a union of joint operation of act and intention, or criminal 
negligence. l 

Secr. 2. Intention is manifested by the circumstances 
connected with the perpetration of the offence, and the sound 
mind and discretion of the person accused. 

Sect. 3. A person shall be considered of sound mind who 
is neither an idiot nor lunatic, nor affected with insanity, and 
who hath arrived at the age of fourteen years, or before that 
age, if such person knew the distinction between good and 
evil. 


be found guilty of any crime or misdemeanor. 

Sect. 5. A lunatic or insane person, without lucid inter- 
vals, shall not be found guilty of any crime or misdemeanor 
with which he may be charged: Provided, The act so 
charged as criminal shall have been committed in the condi- 
tion of insanity. 


14 l 


Sect. 4. An infant under the age of ten years shall not Pe pis 
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Secor. 6. An idiot shall not be found guilty, or punished ,, 
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for any crime or misdemeanor with which he or she may be 
charged. 
Personcoun- SgcT. 7. Any person counselling, advising, or encouraging 


selling, advising, > g . 3e 
or encouraging an infant, under the age of ten years, lunatic, or idiot, to 


idiot found guilty commit any offence, shall be prosecuted for such offence, 
when committed, as principal, and, if found guilty, shall suffer 
the same punishment that would have been inflicted on such 
person counselling, advising, or encouraging as aforesaid, had 
he or she committed the offence directly, without the inter- 
vention of such infant, lunatic, or idiot. 

Marriedwoman, Sect. 8. A married woman, acting under the threats, com- 


when acting un- 


der threatsof || mand, or coercion of her husband, shall not be guilty of any 
be found guilty. crime or misdemeanor not punishable with death, provided it 
appear, from all the facts and circumstances of the case, that 
violent threats, command, or coercion were used; and in such 
case the husband shall be prosecuted as principal, and receive 
the punishment which would otherwise have been inflicted 
on the wife, if she had been found guilty. 
„Drunkenness Sect. 9. Drunkenness shall not be an excuse for any 
crime, except crime or misdemeanor, unless such drunkenness be occa- 
sioned by the fraud, contrivance, or force of some other per- 
son or persons, for the purpose of causing the perpetration of 
an offence; in which case the person or persons so causing 
said drunkenness, for such malignant purposes, shall be con- 
sidered principal or principals, and suffer the same punish- 
ment as would have been inflicted on the person or persons 
committing the offence, if he, she, or they had been possessed 
of sound reason and discretion. 
Misfortunesor Sect. 10. Acts committed by misfortune or accident shall 


eee not be deemed criminal where it satisfactorily appears that 
there was no evil design or intention, or culpable negli- 

gence. 
Persons com- Sect. 11. A person committing a crime or misdemeanor, 


mitting crimes 9 7 A 
under dangerous not punishable with death, under threats or menaces which 


sufficiently show that his or her life or member was in dan- 
ger; or that he or she had reasonable cause to believe, and 
did believe, that his or her life or member was in danger, 
shall .not be found guilty ; and such threats or menaces, being 
proved and established, the person or- persons compelling, by 
such threats or menaces, the commission of the offence, 
shall be considered as principal or principals, and suffer 
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the same punishment as if he or she had perpetrated the 
offence. 

Sect. 12. A person that becomes lunatic or insane after , Tfnerson be- 
the commission of a crime or misdemeanor, ought not to be sfer commission 
tried for the offence during the continuance of the lunacy or 
insanity. If, after verdict of guilty, and before judgment 
pronounced, such person become lunatic or insane, then no - 
judgment shall be given while such lunacy or insanity shall 
continue. And if, after judgment and before execution of 
the sentence, such person become lunatic or insane, then, in 
case the punishment be capital, the execution thereof shall be 
stayed until the recovery of said person, from insanity or 
lunacy. In all of these cases it shall be the duty of the court 
to impannel a jury to try the question, whether the accused 
be, at the time of impanneling, insane or lunatic. 


ACCESSORIES TO CRIME. 


Sect. 13. An accessory is he or she who stands by and | Accessories. 
aids, abets, or assists; or who, not being present aiding, abet- principals. 
ting, or assisting, hath advised and encouraged the perpetra- 
tion of the crime. He or she who thus aids, abets, or assists, 
advises or encourages, shall be deemed and considered as 
principal, and punished accordingly. 

Sect. 14. An accessory after the fact is a person who, , Accesories 
after full knowledge that a crime has been committed, con- How punished. 
ceals it from the magistrate, or harbors and protects the per- 
son charged with, or found guilty of, the crime. Any person 
being found guilty of being an accessory after the fact, shall 
be imprisoned for any term not exceeding two years, and 
fined in a sum not exceeding five hundred dollars, in the dis- 
cretion of the court, to be regulated by the circumstarfces of 


the case and the enormity of the crime. 


WHO MAY BE WITNESSES IN CRIMINAL CASES. 


Secr. 15. The party or parties injured shall, in all cases, Parties injured 
may be witnesses, 
be competent witnesses, unless he, she, or they shall be ren- when. 
dered incompetent by reason of his, her, or their infamy, or 
other legal incompetency other than that of interest. The 
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credibility of all such witnesses shall be left to the jury, as in 
other cases. 

Secor. 16. All persons capable of understanding the nature 
of an oath (except negroes and Indians) shall be competent 
witnesses unless otherwise declared by law. 

Sect. 17. The solemn affirmation of witnesses shall be 
deemed sufficient. A false and corrupt affirmation shall sub- 
ject the witness to all the penalties and punishment provided 
for those who commit wilful and corrupt perjury. 


OFFENCES AGAINST THE, PERSONS OF INDIVIDUALS. 


Sect. 18. Murder is the unlawful killing of a human 
being, with malice aforethought, either expressed or implied. 
The unlawful killing may be perpetrated by poisoning, strik- 
ing, starving, drowning, stabbing, shooting, or by any other of 
the various ‘forms or means by which human nature may be 
overcome, and death thereby occasioned. 

Sect. 19. Express malice is that deliberate intention un- 
lawfully to take away the life of a fellow-creature, which is 
manifested by external circumstances capable of proof. 

Secr. 20. Malice shall be implied when no considerable 
provocation appears, or when all the circumstances of the kill- 
ing show an abandoned and malignant heart. The punish- 
ment of any person or persons convicted of the crime of 
murder shall be death. 

Sect. 21. Manslaughter is the unlawful killing of a human 
being, without malice, express’or implied, and without any 
deliberation whatever. It must be voluntary, upon a sudden 
heat of passion, caused by a provocation apparently sufficient 
to make the passion irresistible or involuntary, in the commis- 
sion 0 an unlawful act, or a lawful act, without due caution 
or circumspection. 

Sect. 22. In cases of voluntary manslaughter, there must 
be a serious and highly provoking injury inflicted upon the 
person killing, sufficient to excite an irresistible passion in a 
reasonable person, or an attempt by the person killed to com- 
mit a serious personal injury on the person killing. 

Scr. 23. The killing must be the result of that sudden, 
violent impulse of passion, supposed to be irresistible; for if 
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there should appear to have been an interval between the 
assault or provocation given and the killing, sufficient for the 
voice of reason and humanity to be heard, the killing shall be 
attributed to deliberate revenge, and punished as a murder. 

Secr. 24. Involuntary manslaughter shall consist in the | Involuntary 

ghter. 

killing of ahuman being without any intent so to do, in the 
commission of an unlawful act, or a lawful act, which proba- 
bly might produce such a consequence, in an unlawful man- 
mer: Provided, always, That where such involuntary killing Proviso. 
shall happen in the commission of an unlawful act, which, 
in its consequences, naturally tends to destroy the life of a 
human being, or is committed in the prosecution of a feloni- 
ous intent, the offence shall be deemed and adjudged to be 
murder. 

Sect. 25. Every person convicted of the crime of man- Punishment. 
slaughter shall be punished by imprisonment in the peniten- 
tiary for a term not exceeding ten years. 

Sect. 26. In order to make the killing either murder or _ Killing, mur- 


mly, wh 
manslaughter, it is requisite that the party die within a year the party hurt 


and a day after the stroke received or the cause of death andaday. 
administered, in the computation of which the whole of the 
day on which the hurt was done shall be reckoned the first. 

Sect. 27. If the injury be inflicted in one county and the | Ifinjured in, 

mty an 

party die within another county or without the territory, the dies in another. 
accused shall be tried in the county where the cause of death 
was administered. And if the party killing shall be in one 
county and the party killed be in another county, at the time 
the cause of death shall be administered, the accused may be 
tried in either county. 

Sect. 28. Justifiable homicide is the killing of a human Sustifiable. 
being in necessary self-defence, or in the defence of habitation, 
property, or person, against one who manifestly intends or 
endeavors, by violence or surprise, to commit a known felony 
gor as murder, rape, robbery, burglary, and the like, upon 

her person or property, or against any person or persons, 
who manifestly intend and endeavor, in a violent, riotous, or 
tumultuous manner, to enter the habitation of another for 
the purpose of assaulting or offering personal violence to any 
person dwelling or being therein. . z 

Segor. 29. A bare fear of. these offences, to prevent which „gereten not, 
the homicide is alleged to have been committed, shall not be ti 

14* 
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sufficient to justify the killing. It must appear that the ‘cir- 
cumstances were sufficient to excite the fears of a reasonable 
person, and that the party killing really acted under the influ- 
ence of those fears and not in a spirit of revenge. 

Self-defence. Sgot. 30. If a person kill another in self-defence, it must 
appear that the danger was so urgent and pres@ing, that, in 
order to save his own life, or to prevent his receiving great 
bodily harm, the killing of the other was absolutely necessary ; 
and it must appear also, that the person killed was the assail- 
ant, or that the slayer had really, and in good faith, endeavored 
to decline any further struggle before the mortal blow was 
given. 

oman pubio Secr. 31. If an officer in the execution of his office in a 
and be justified. criminal case, having legal process, be resisted and assaulted, 
he shall be justified if he kill the assailant. If an officer 
attempts to take a person charged with treason, murder, rape, 
burglary, robbery, arson, perjury, forgery, counterfeiting, or 
other crime, denominated felony by this code, and he be re- 
sisted in the endeavor to take the person accused, and to pre- 
vent the escape of the accused by reason of suoh resistance, 
he kill the person accused, the officer so killing shall be justi- 

Proviso. fied: Provided, That such officer, previous to such killing, 
shall have used all reasonable efforts to take the accused with- 
out success, and that, from all probability, there was no pros- 
pect of being able to prevent injury from such resistance, and 
the consequent escape of such accused person. 

Same. Secr. 32. Justifiable homicide may also consist in un- 
avoidable necessity, without any will or desire, ané without 
any inadvertence or negligence in the party killing. An 
officer who, in the execution of public justice, puts a person 
to death in virtue of a judgment of a competent court of jus- 
tice, shall be justified. The officer must, however, in the per- 
formance of his duty, proceed according to the sentence and 
the law of the land. 

gate od Sect. 33. Excusable homicide, by misadventure, is when 
a person is doing a lawful act, without any intention of kill- 
ing, yet unfortunately kills another. 
og ther instances Sect. 34: All other instances which stand upon the same 
footing of reason and justice as those enumerated, shall be 
considered justifiable or excusable homicide. 
Sect. 35. The homicide appearing to be justifiable or ex- 
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cusable, the person indicted shall, upon his trial, be fully pif justifiable 


acquitted and discharged. acquitted 
Sxot. 36. The killing being proved, malice shall be pre- Malice presumed, 


sumed, and the burden of proving circumstances of mitiga- exousod. 
tion; or that justify or excuse. the homicide, will devolve on 

the accused, unless the proof on the part of the prosecution 
sufficiently manifests that the crime committed only amounts 

to manslaughter, or that the accused was justified or excused 

in committing the homicide. 

Secr. 37. If any woman shall endeavor, privately, either „Jf roman con- 
by herself or the procurement of others, to conceal the death wm issue. 
of any issue of her body, male or female, which, if born 
alive, would be a bastard, so that it may not come to light, 
whether it shall have been murdered or not, every such 
mother being convicted thereof shall suffer imprisonment in 
the county jail for a term not exceeding one year: Provided, P07. 
however, That nothing herein contained shall be construed as 
to prevent such mother from being indicted and punished for 
the murder of such bastard child. 

Sect. 38. The distinction between petit treason and mur- , Distinction 


between petit 
der is hereby abolished. Any person who might have been ‘reason and 


indicted for petit treason, shall hereafter be indicted for mur- ited. 
der, and if convicted, be punished accordingly. 

Secr. 39. If any person hereafter shall wilfully and ma-  Duening. 
liciously or by agreement, fight a duel or single combat, with Boon 1, 
any engine, instrument, or weapon, the probable consequence 
of which might be the death of either party, and in so doing 
shall kill his antagonist, or any person or persons, or shall in- 
flict such wound as that the party injured shall die thereof 
within one year thereafter, every such offender, his second, as 
well as the second of the person killed, and all aiders, abet- 
tors, and counsellors, being thereof duly convicted, shall be 
considered to have committed a felony, and shall be pun- 
ished by confinement to labor in the penitentiary for any term 
not less than ten years, or death, at the discretion of the. 
court. 

Sect. 40. If any person shall hereafter challenge another „ {hattenging to 
to fight a duel with any deadly weapon, or in any manner 
whatever, the probable issue of which might result in the 
death of either; or if any person shall accept a challenge or 
agree to fight a duel, every person so offending shall, upon 
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conviction thereof, be rendered incapable of holding or being 
elected to any office of profit, trust, or emolument, either civil 
or military, under the government of this territory, and be 
fined in a sum not less than one hundred dollars, and be 
imprisoned in the penitentiary for a term not less than one 
year. 

Secr. 41. If any person shall willingly or knowingly, 
carry or deliver any written challenge, or verbally deliver any 
message intended as or purporting to be a challenge, or shall 
be present at the fighting of any duel as aforesaid, as sec- 
ond or aid, or give countenance thereto, such person being 
thereof duly convicted, shall be subject to the same fines and 
disabilities as are provided in the case of sending a challenge 
as aforesaid. It shall not be necessary in an indictment 
against any person or persons for fighting a duel, or against 
their seconds, aiders, abettors, or counsellors, or against any 
person for sending or accepting a challenge, or for carrying 
any challenge, or delivering any message intended as or pur- 
porting to be a challenge, or for being present at the fighting 
of any duel as second, or for aiding or giving countenance to 
any duel, or the sending or accepting any challenge, to 
specify the nature or kind of -the engine, instrument, or 
weapon with which the duel shall be fought, or intended to 
be fought, so that it be alleged in the indictment, that the 
engine, weapon, or instrument was deadly, the probable con- 
sequence of fighting with which might be the death of either 
of the parties. 

Sect..42. Every person who shall wilfully and mali- 
ciously administer, or cause to be administered to, or taken by 
any person, any poison or other noxious or destructive sub- 
stance or liquid, with the intention to cause the death of such 
person, and being thereof duly convicted, shall be punished 
by confinement in the penitentiary for a term not less than 
one year and not more than seven years. And every person 
who shall administer, or cause to be administered or taken 
any such poison, substance, or liquid, with the intention to 
procure the miscarriage of any woman then being with child, 
and shall thereof be duly convicted, shall be imprisoned 
for a term not exceeding three years, in the penitentiary, and 
fined not exceeding one thousand dollars. 

Srcr. 43. Mayhem consists in unlawfully depriving a 
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human being of a member of his or her body, or disfiguring 
or rendering it useless. If any person shall unlawfully cut 
out or disable the tongue, put out any eye, slit the nose, ear, 
or lip, or disable any limb or member of another, or shall vol- 
untarily and of purpose put out an eye or eyes, every such 
person shall be guilty of mayhem, and on conviction, shall be 
punished by confinement in the penitentiary fora term not 
less than one year nor more than three years: Provided, That 
no person shali be found guilty of mayhem where the fact 
occurred during a fight had by consent, nor unless it appear 
that the person accused shall have been the assailant, or that 
the party maimed had, in good faith, endeavored to decline 
further combat. But in all other cases where the fact shall 
happen in actual fight, the party accused being thereof duly 
convicted, shall be adjudged guilty of a felony, and punished 
by imprisonment in the penitentiary not exceeding one year, 
and be fined not exceeding one thousand dollars. 


Sect. 44. Any person who shall wilfully and maliciously , Depriving of 
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Proviso. 


Pen- 


deprive any person of either or both, or of any part of either ®lty fr. 


or both of their testicles, shall be punished by fine in the 
penitentiary, not less than five, nor more than fifteen years. 


cibly and against her will. Every male person of the age of 
fourteen years and upward, who shall have carnal-knowledge 
of any female child under the age of ten years, either with or 
without her consent, shall be adjudged to be guilty of the crime 
of rape. Every person convicted of the crime of rape shall 
be punished by confinement in the penitentiary, for a term 
not less than one year, and may extend to life. 


Sect. 46. It*shall not be necessary to prove emission to ,, 


Secr. 45. Rape is the carnal knowledge of a female, for- , Bape. Penalty 


Not necessary 
prove emis- 


convict ary person of the crime of rape, or the crime against *. 


nature. 
Sect. 47. The infamous crime against nature, either with 


Crime against 
ture. Penalty 


man or beast, shall subject the offender to be punished by fr. 


imprisonment in the penitentiary for a term not less than one 
year, and may extend to life. 

Secr. 48. An assault is-an unlawful attempt, coupled with 
a present ability to commit a violent injury on the person of 
another. 


Sect. 49. An assault, with an attempt to commit murder, E 


` Assault. 


Assault, with 
tent to commit 


rape, mayhem, robbery, or larceny, shall subject the offender crime. Penalty 
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Penalty for.” 


Other kidnap- 
ping. 
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to confinement in the penitentiary, for a term not less than 
one year nor more than fourteen years. An assault with a 
deadly weapon, instrument, or other thing, with an intent to 
inflict upon the person of another a bodily injury, where no 
considerable provocation appears, or where the circumstances 
of the assault show an abandoned and malignant heart, shall 
be adjudged to be a felony, and any person thereof duly con- 
victed, shall be fined in a sum not exceeding one thousand 
dollars, and imprisoned not exceeding one year in the county 
jail. 

Sect. 50. An assault and battery is the unlawful beating 
of another. 

Sect. 51. False imprisonment is the unlawful violation of 
the personal liberty of another, and consists in confinement or 
detention without sufficient legal authority. Any person con- 
victed of false imprisonment, shall be fined in any sum not 
exceeding five hundred dollars, or imprisoned not: exceeding 
one year in the county jail. 

Sect. 52. Kidnapping is the forcible abduction or stealing 
away of a man, woman, or child, from his or her own country, 
and sending or taking him or her into another. 

Secr. 58. Every person who shall forcibly steal, take, or 
arrest any man, woman, or child, whether white, black, or 
colored, in this territory, and carry him or her into another 
country, state, or territory, or who shall take or arrest any 
person or persons whatsoever, with a design to take him or 
her out of this territory, without having established a claim 
according to the laws of the United States, shall, upon con- 
viction, be deemed guilty of kidnapping. Every person found 
guilty of kidnapping, shall be confined in the penitentiary for 
a term not less than one year, and not more than seven 
years, for each person kidnapped or attempted to be kid- 
napped. , 

Sect. 54. Every person who shall hire, persuade, entice, 
decoy, or seduce, by false promises, misrepresentations, and 
the like, any negro, mulatto, or colored person, not being a 
slave, to go out of this territory, or to be taken or removed 
therefrom, for the purpose and with the intent to sell such 
negro, mulatto, or colored person into slavery or involuntary 
servitude, or otherwise to employ him or her for his or her 
own use, or the use of another, without the free will and con- 


CHAP. 1x. | CRIMINAL PROCEDURE. 


sent of such negro, mulatto, or colored person, any person so 
offending, shall be deemed to have committed the crime of 
kidnapping, and upon conviction thereof, shall be punished 
as in the preceding section. 


CRIMES AND OFFENCES AGAINST HABITATIONS AND OTHER 
BUILDINGS. 
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Secr. 55. Every person who shall wilfully and maliciously eon Pen: 


burn, or cause to be burned, any dwelling-house, kitchen, 
office, shop, barn, stable, storehouse, warehouse, malt house, 
stilling house, factory, mill, pottery, or other building, the 
property of any other person, or any church, meeting-house, 
school-house, state house, court house, work-house, jail, or 
other public building, or any boat or other water craft, or any 
bridge of the value of fifty dollars, erected across any of the 
waters of this territory, such person so offending shall be 
deemed guilty of arson, and upon conviction thereof, shall be 
punished by imprisonment in the penitentiary for a term not 
less than one year, nor more than ten years: and should the 
life or lives of any person or persons be lost in consequence 
of any such burning, as aforesaid, such offender shall be 
deemed guilty of murder, and shall be indicted and punished 
accordingly. Every person who shall wilfully and maliciously 
set fire to any of the buildings or other property described in 
the foregoing section, with intent to burn or destroy the same, 
shall be deemed guilty of a felony, and upon conviction thereof, 
shall be imprisoned in the penitentiary for a term not exceed- 
ing two years, and be fined in a sum not exceeding five hun- 
dred dollars. 

Secr. 56. Every person who shall, in the night time, wil- , 
fully and maliciously and forcibly break and enter, or wilfully 
and maliciously, without force (the doors or windows being 
open), enter into any dwelling-house, kitchen, office, shop, 
storehouse, warehouse, malt house, stilling house, mill, pot- 
tery, factory, watercraft, church, or meeting-house, with 
intent to commit murder, robbery, rape, mayhem, larceny, or 
other felony, shall be deemed’ guilty of burglary, and upon 
conviction thereof, shall be punished by confinement in the 
penitentiary, for a term not less than one year, nor more than 
ten years. 


for 


Burglary. 
enalty for. 
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CRIMES AND OFFENCES RELATIVE TO PROPERTY. 


Secr. 57. Robbery is the felonious and violent taking of 
money, goods, or other valuable thing, from the person of 


` another, by force or intimidation. Every person guilty of 


Larceny. 
Penalty for. 


Receivin 
stolen toodi: 
Not condemned 
to penitentiary 
unless amount 
stolen exceeds 
five dollars. 


robbery, shall be punished by confinement in the penitentiary, 
for a term not less than one year, nor more than fourteen 
years. 

Secr. 58. Larceny is the felonious stealing, taking and 
carrying, leading, riding, or driving away the personal goods 
of another. Larceny shall embrace every theft which de- 
prives another of his money, or other personal property, or 
those means or muniments, by which the right and title to 
property, real or personal, may be ascertained. Private 
stealing from the person of another, and from a house in the 
day-time, shall be deemed larceny. Larceny may also be 
committed by feloniously taking and carrying away any 
bond, bill, note, receipt, or any instrument of writing of value 
to the owner. Every person convicted of larceny, shall be 
punished by confinement in the penitentiary, for a term not 
less than one year, and not more than ten years. 

Sect. 59. If any person shall remove, haul, or in any 
manner take away any claim-house, shanty, or other building, 
the property of another, he shall be deemed guilty of a 
larceny, and upon conviction thereof, shall be punished as 
provided in the last preceding section. 

Sect. 60. Every person who for his own gain, or to 
prevent the owner from again possessing his property, shall 
buy or receive stolen goods, or any thing, the stealing of 
which is declared to be larceny, or property obtained by 
robbery or burglary, knowing the same to have been so 
obtained, shall, upon conviction, be punished by confinement 
in the penitentiary, for any term not less than one year, nor 
more than ten years, and every such person may be tried, 
convicted, and punished, as well before®s after the trial of 
the principal. No person, convicted of larceny, or of buying 
or receiving goods or other things obtained by larceny, bur- 
glary, or robbery, shall be condemned to the penitentiary, un- 
less the money or the value of the things stolen, bought or 
received, shall amount to five dollars. 
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Sect. 61. All property obtained by larceny, robbéty, or ,,Property te 
burglary, shall be restored to the owner, and no sale, whether owner in every 
in good faith on the part of the purchaser or not, shall divest 
the owner of his right to such property. Such owner may 
maintain his action, not only against the felon, but against 
any person in whose possession he may find the same. 

Sect. 62. Every person who shall mark or brand, alter or , Marking and 
deface the mark or brand of any horse, mare, colt, jack, jennet, defining Dak or 
mule, or any one or more head of neat-cattle, or sheep, goat, 
hog, shoat or pig, not his or her own property, but belonging 
to some other person, with intent thereby to steal the same, 
or to prevent identification thereof by the true owner, shall, 
on conviction thereof, be punished by confinement in the 
penitentiary for a term not less than one year, nor more than 
three years: Provided, That no person shall be condemned Proviso. 
to the penitentiary, under this section, unless the value of the 
property affected shall amount to five dollars. And in case 
the value of the property affected by the offences herein 
described, or by larceny, or by buying or receiving goods or 
other property obtained by larceny, robbery, or. burglary, shall 
not amount to five dollars, then the offender shall be pun- 
ished by imprisonment in the county jail, for a term not 
exceeding three months, and fined not exceeding fifty dollars. 

Szcr. 63. Every servant, officer, or person employed in Saiya Sen 


&c., fraud- 
any public department, station, or office of the government of ulently acting. 


5 ow punished. 
this territory, or any county of this territory, or in any office 
of a corporate body, who shall embezzle, steal, secrete, or 
fraudulently take and carry away any money, goods, chattels, 
effects, book or books of record or of account, bond or bonds, 
promissory note or notes, bank-bills or notes, or any other 
writing or security for the payment of money or property, of 
whatever description it may be, being the property of said 
territory, county, or corporate body, shall, on conviction, be 
punished by confinement in the penitentiary, for a term not 
less than one year, nor more than ten years. 

Seror. 64. If any officer or person who now is, or hereafter Same 
may be intrusted by law to collect, disburse, receive, or safely 
keep any money or moneys, revenue or revenues, belonging 
to this territory, or any county of this territory, to the school 
fund of this territory, to the school fund of any county or 
precinct in this territory, to any canal, turnpike, or railroad 
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fund.of this territory, or any county thereof, or to any fund 
for the improvement of any public road, river, creek, or other 
watercourse, bordering on or within this territory, or to any 
other fund now in being, or hereafter to be established by 
law for public purposes, and who shall fail or refuse to pay 
over all moneys, warrants, bills, notes, and orders, which any 
such officer or person shall receive for disbursement, and has 
not disbursed, or shall collect, or shall receive, or shall receive 
for safe keeping, belonging to this territory, to any county of 
this terrritory, or to any such fund as aforesaid, when such 
officer or person shall be thereto required by law, and demand 
duly made by the successor or successors of such officer or 
person in office, or by the officer or persons to whom such 
moneys, warrants, bills, notes, or order, ought by law to be 
paid over, or by his or their attorney or agent duly author- 
ized, in writing, signed and acknowledged, if such demand be 
practicable; every such officer or person shall, on conviction 
thereof, be punished by confinement in the penitentiary, for 
any term not less than one year, nor more than ten years: 
Ee Provided, That no person shall be committed to the peniten- 
tiary, under this section, unless the money not paid over shall 
amount to five dollars, or if it appear that such failure or 
refusal shall be occasioned by unavoidable loss or accident. 
Every person convicted under the provisions of this section, 
shall forever thereafter be ineligible and disqualified from 
holding any office of honor or profit in this territory. 
peenasing ps Sect. 65. Every person who shall fraudulently or mali- 
Penalty for. ciously tear, burn, efface, cut, or in any other way destroy 
any deed, lease, bond, will, or any bank-bill or note, check 
[or] warrant for the payment of money, or other thing, or 
other security for the payment of money, or the delivery of 
goods, or any certificate or other public security of this terri- 
tory, or of the United States, or of any state or any other 
territory, for the payment of money, or any receipt, acquit- 
tance, release, defeasance, discharge of any debt, suit, or other 
demand of any transfer or assurance of money, stock, goods, 
chattels, or other property, or any letter of attorney, or other 
power, or any day-book or other book of account, or any 
agreement or contract whatsoever, with intent to defraud, 
prejudice, or injure any person or body corporate, shall, upon 
conviction thereof, be punished by confinement in the peni- 


CHAP. IX.] CRIMINAL PROCEDURE. 171 


tentiary, for a term not less than one year, nor more than 
five years. 
Secr. 66. Every person who shall knowingly, maliciously, , Removing 
and fraudulently, cut, fell, alter, or remove any certain boun- arare Pen 
dary tree or. other allowed landmark, to the wrong of his 
neighbor or any other person, shall, on conviction thereof, pay 
a fine not exceeding one hundred dollars, or be imprisoned in 
the county jail, for a term not exceeding three months. 
Secr. 67. If any clerk, apprentice, or servant, whether am, appn- 


bound or hired, to whom any money, bank-bill or note, or pabuming, &e- 
goods or chattels, shall be intrusted or delivered by his or her 
master or mistress, shall withdraw himself or herself from his 
or her master or mistress, and go away with the said money, 
bank-bill, or note, or goods or chattels, or any part thereof, 
with intent to steal the same, and defraud his or her master 
or mistress thereof, contrary to the trust and confidence in him 
or her reposed by his or her said master or mistress, or being 
in the service of his or her said master or mistress, shall em- 
bezzle the said money, bank-bill or note, goods or chattels, or 
any part thereof, or otherwise shall convert the same to his or 
her own use, with like purpose to steal the same, every such 
person so offending shall be deemed guilty of larceny, and be 
punished accordingly. 

Secr. 68. If any bailee of any money, bank-bill or note, , saree SPR 
or goods or chattels, shall convert the same to his or her own Riy mie. Pen: 
use, with an intent to steal the same, he shall be deemed 
guilty of larceny in the same manner as if the original taking 
had been felonious, and on conviction thereof, shall be pun- 
ished accordingly. 

Sect. 69. If any lodger shall take away, with intent to | Lodger taking 

way goods. 
steal, embezzle, or purloin any bedding, furniture, goods, or Penalty for. 
chattels, which he or she is to use, in or with his or her lodg- 
ing, he or she shall be deemed guilty of larceny, and on con- 
viction shall be punished accordingly. 


FORGERY AND COUNTERFEITING. 


Sect. 70. Every person who shall falsely make, alter, forge, , eee 
or counterfeit any record, or other authentic matter, of a public Penty for- 
nature, or any charter, letters-patent, deed, lease, indenture, 
writing obligatory, will, testament, codicil, annuity, bond, 
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covenant, bank-bill or note, post note, check, draft, bill of 
exchange, contract, promissory note, due-bill for the payment 
of money or property, receipt for money or property, power of 
attorney, any auditor’s warrant for the payment of money at 
the treasury, county order, or any accountable receipt, or any 
order or warrant, or request for the payment of money or 
the delivery of goods or chattels of any kind, or for the 
delivery of any instrument of writing or acquittance, release, 
or receipt for money or goods, or any acquittance or release 
or discharge, for any debt, account, action, suit, demand, or 
other thing, real or personal, or any transfer or assurance of 
money, stock, goods, chattels, or other property whatever, or 
any letter of attorney, or other power, to receive money, or to 
receive or transfer stock or annuities, or to let, lease, dispose 
of, alien, or convey any goods or chattels, lands or tenements, 
or other estate, real or personal, or any acceptance or indorse- 
ment of any bill of exchange, promissory note, draft or order, 
or assignment of any bond, writing obligatory, or promissory 
note, for money or other property; or shall counterfeit or 
forge the seal or handwriting of another, with intent to 
damage or defraud any person or persons, body politic or 
corporate, whether the said person or persons, body politic 
or corporate, reside in, or belong to, this territory or not; 
or shall utter, publish, pass, or attempt to pass, as true and 
genuine, or cause to be uttered, published, passed, or at- 
tempted to be passed as true and genuine, any of the above- 
named false, altered, forged, or counterfeited matters, as above 
specified and described, knowing the same to be false, al- 
tered, forged, or counterfeited, with intent to prejudice, dam- 
age, or defraud any person or persons, body politic or cor- 
porate, whether the said person or persons, body politic or 
corporate, reside in this territory or not: every person so 
offending shall be deemed guilty of forgery, and upon con- 
viction thereof, shall be punished by confinement in the pen- 
itentiary, for a term not less than one year, nor more than 
fourteen years. 

Sect. 71.. Every person who shall counterfeit any of the 
species of gold and silver coin now current, or that’ shall 
hereafter be current in this territory, or shall pass or give in 
payment, or offer to give in payment, such counterfeited 
coin, or permit, cause, or procure the same to be altered or 


CHAP. IX. ] CRIMINAL PROCEDURE. 173 


passed, with intention to defraud any person, body politic or 
corporate, knowing the same to be counterfeited, shall be 
deemed guilty of counterfeiting, and being thereof duly con- 
victed, shall be punished by confinement in the penitentiary, 
for a term not less than one year nor more than fourteen 
years. 
Sect. 72. Every person who shall have in his or her pos- _ Person having 


session of 


session, or receive for any other person, any counterfeit gold Counterfeit coin. 
or silver coin or çoins, of the species now current or here- 
after to be current in this territory, with intention to utter or 
pass the same, or to permit, cause, or procure the same to be 
uttered or passed, with intention to defraud any person or 
persons, body politic or corporate, knowing the same to be 
counterfeit, and being thereof duly convicted, shall be punished 
by confinement in the penitentiary, not, less than one nor more 
than fourteen years. 
Sect. 73. Every person who shall have in his or her pos- _ Person having 


possession of 
session, or shall receive from any other person, any forged forged pote or 


bill. Penalty 

promissory note or notes, or bank-bill, or bills for the pay- ® 
ment of money, with intention to. utter or pass the same, or 
to permit, cause, or procure the same to be uttered or passed, 
with intention to defraud any person or persons, body corpo- 
rate or politic, whether such person or persons, body corporate 
or politic, reside in, or belong to this territory or not, knowing 
the same to be forged or counterfeited, or shall have or keep 
in his possession any blank or unfinished note or bank-bill, 
made in form or similitude of any promissory note or bill for 
payment of money, made to be issued by any incorporate 
bank or banking company in this territory or elsewhere, with 
intention to fill up and complete such blank and unfinished 
note or bill, or to permit, or cause or procure the same to be- 
filled up and completed, in order to utter or pass the same, 
or to permit, or cause or procure the same to be uttered or. 
passed, to defraud any person or persons, body politic or cor- 
porate, whether in this territory or elsewhere, shall, upon con-. 
viction thereof, be punished by confinement in the peniten- 
tiary, for a term not less than one year nor more than fourteen - 
years. ; 

Sect. 74. Every person who shall make, pass, utter, or „person making. 


passing, &c., fic- 


publish, with an intention to defraud any other person or per- titious bill, note. 


sons, body politic or corporate, either in this territory or else- "7 * 
15* 
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where, or with like intention, shall attempt to pass, utter, or 
publish, or shall have in his or her possession, with like intent 
to pass, utter, or publish, any fictitious bill, note, or check, 
purporting to be the bill, note, or check, or other instrument 
in writing for the payment of money or property of said bank, 
corporation, copartnership, or individual, when in fact there 
shall be no such bank, corporation, copartnership, or individ- 
ual in existence, the said person, knowing the said bill, note, 
check, or instrument of writing for the payment of money or 
property to be fictitious, shall be deemed guilty of the crime 
of forgery, and on conviction thereof, shall be punished by 
confinement in the penitentiary, for a term not less than one 
nor more than fourteen years. 

Personsharing SECT. 75. Every person who shall make, or knowingly have 
diea, plates, anil in his possession, any die or dies, plate or plates, or any appa- 
A et ratus, paper, metal, machine, or thing whatever, made use of 

in counterfeiting the coin now current, or hereafter to be cur- 
rent in this territory, or in counterfeiting bank-notes or bills, 
whether such bank be situate in this territory or not, upon 
conviction thereof, shall be punished by confinement in the 
penitentiary, for a term not less than one year nor more than 
fourteen years; and all punch dies, plates, apparatus, paper, 
metal, or machines, intended for the purposes aforesaid, shall 
be destroyed. 

On trialofsaia SEcT. 76. On the trial of any person for forging any bill or 
emag t to Bee note, purporting to be the bill or note of some incorporated com- 
charter. pany or bank, or for passing, or attempting to pass, or having 

in possession with intent to pass, any such forged bill or note, 
it shall not be necessary to prove the incorporation of any 
such bank or company by the charter or act of incorporation, 
but the same may be proved by general reputation. 

Persons of skill SECT. 77. Persons of skill shall be competent witnesses to 
prove counter- prove that such bill or note is forged or counterfeited. 


“persons frand- SECT. 78. Every person who shall fraudulently forge, deface, 


or countertitixg Corrupt, or counterfeit the seal of this territory, or the seal of 


fares. Penalty any court or public officer, or by law entitled to have and use 
. a seal, and shall make use of the same, or shall forge or coun- 
terfeit the signature of any public officers, or shall unlawfully 
and corruptly, or with evil intent, affix any of the said true 
seals to any commission, deed, warrant, pardon, certificate, or 


other writing, or who shall have in his possession or custody 
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any counterfeit seal, and shall wilfully conceal the same, 
knowing it to be falsely made and counterfeited, and shall 
thereof be convicted, shall be punished by confinement in the 
penitentiary, for a term not less than one nor more than four- 
teen years. 


OFFENCES BY PUBLIC OFFICERS. 


Sect. 79. If an officer or person who now is or hereafter 
may be intrusted by law to collect, receive, safely keep, dis- 
burse, or pay over any money or moneys, revenue or revenues 
belonging to this territory, or any county of this territory, to 
the school fund of this territory, to the school fund of any 
county or precinct of this territory, to any canal, turnpike, or 
railroad fund of this territory, or any county thereof, or to any 
fund for the improvement of any public road, river, creek, or 
other watercourse bordering on or within this territory, or to 
any other fund now in being or hereafter to be established by 
law for public purposes, shall directly or indirectly purchase 
or procure any order, warrant, certificate, or any other evi- 
dence of public indebtedness, to the payment of which such 
moneys, revenues, or funds, is by law to be applied, at any 
loss, depreciation, or discount below the value thereof, or shall 
. in any manner obtain any order, warrant, certificate, or other 
evidence of public indebtedness by any other means or man- 
ner than by the payment of the same according to law out 
of such moneys, revenue, or fund at the full nominal value 
thereof, he shall be deemed guilty of a felony, and upon con- 
viction thereof, shall be punished by imprisonment in the 
penitentiary, not less than one nor more than three years. 


Sect. 79a. If any person or persons shall buy, purchase, „Same 


procure, or in any manner obtain, any order, warrant, certifi- 
cate, or other evidence of public indebtedness, at any discount 
or depreciation, with any private moneys, means, or effects of 
any public officer, or with any such public money, revenue, or 
fund mentioned in the preceding section, whereby such per- 
son or public officer shall reap any gain, profit, or reward, he 
or they may be deemed guilty of a misdemeanor, and upon 
conviction thereof, shall be punished by fine not exceeding 
one thousand dollars, and be imprisoned in the Dii jail not 
exceeding one year. 

Sect. 79b. If any person or officer within this territory, 


Officers and 


persons intrusted 
y law with 
moneys or rev- 
enues ob- 
taining evidence 
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by improper 
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such money into charged with the collection, safe keeping, transfer, or disburse- 

debtednem and ment of public money, shall convert any of such public money 
` into any order, warrant, certificate, or any evidence of public 
indebtedness, and shall deposit the same with any public 
officer of this territory, in lieu of money, he shall be deemed 
guilty of a felony, and upon conviction thereof, shall be pun- 
ished by confinement in the penitentiary, not less than one 
nor more than three years. 


OFFENCES AGAINST PUBLIC POLICY. 


coer inte- Skor. 80. If any person shall subscribe or-become a mem- 


eek kev as ber of, or be in any way interested in any association or com- 


Ieehictivese. pany formed for the purpose of issuing or`putting in circula- 
thority, tion, any bill, check, ticket, certificate of deposit, promissory 
note, receipt, or other paper of any bank, to circulate as money- 
in this territory, without being authorized so to do by charter 
from the general assembly of this territory, he shall be pun- 
ished by imprisonment in the penitentiary, not more than one 


year, or by a fine of not more than one thousand dollars. 


CRIMES AND OFFENCES AGAINST PUBLIC JUSTICE. 


rage Bem: Secr. 81. Every person having taken a lawful oath, or 
made affirmation in any judicial proceeding, or in any other 
matter where, by law, an oath or affirmation is required, who 
shall swear or affirm, wilfully, corruptly, and falsely, in a 
matter material to the issue or point in question, or shall 
suborn any other person to swear or affirm as aforesaid, shall 
be deemed guilty of perjury or subornation of perjury (as the 
case may be), and upon conviction thereof, shall be punished 
by confinement in the penitentiary, for a term not less than 
one year, nor more than fourteen years. 
If perjury Sect. 82. Every person, who, by wilful and corrupt per- 


causes execution £ f 4 ere 
of innocent per- jury, or subornation of perjury, shall procure the conviction 


sons, deemed 
morder and execution of any innocent persons, shall be deemed and 
adjudged guilty of murder, and upon conviction thereof, shall 
suffer the punishment of death. 
eman SecT.,83. In every indictment for perjury, or subornation 
l of perjury, it shall be sufficient to set forth the substance of 


the offence charged upon the defendant, and before what 


CHAP. IX. | CRIMINAL PROCEDURE. 


court or authority the oath or affirmation was taken, aver- 
ring such court or authority to have had full power to admin- 
ister the same, together with the proper averment or aver- 
ments to falsify the matter or matters wherein the perjury is 
assigned, without setting forth any part of the record or pro- 
ceedings, either in law or equity, other than as aforesaid, and 
without setting forth the commission or authority of the 
court, or other authority before whom the perjury was com- 
mitted, or the form of the oath of affirmation, or the manner 
of administering the same. 

Sect. 84. If any person or persons shall, directly or indi- 
rectly, give any sum or sums of money, or any other bribe, 


security for the payment or delivery of any money, present, 
or reward, or any other thing, to obtain or procure the opin- 
ion, judgment, or decree of any judge or justice of the peace 
acting within this territory, or to corrupt, induce, or influence 
such judge, or justice of the peace to be more favorable to 
one side than to the other, in any suit, matter, or cause de- 
pending or to be brought before him or them, or shall, directly 
or indirectly, give any sum or sums of money, present, or 
reward, or any promise, contract, obligation, or security for 
the payment or delivery of any money, present, or reward, or 
other thing, to obtain, procure, or influence the vote of any 
member of the general assembly, or to incline, induce, or 
influence any such member of the general assembly, to be 
more favorable to one side than the other, on any question, 
election, matter or thing pending, to be brought before the 
general assembly, or either house thereof, the person so giv- 
ing any money, bribe, present or reward, promise, contract, 
obligation, or security, with intent and for the purpose afore- 
said, and the judge, justice of the peace, or member of the 
general assembly, who shall in anywise accept or receive the 
same, shall be deemed guilty of bribery, and, on conviction, 
shall be punished by confinement in the penitentiary, not less 
than one year, nor more than five years. 


Sect. 85. If any person shall, directly or indirectly, give Bribing 
À officers. 
any sum or sums of money, or any other bribe, present or ®- 


reward, or any promise, contract, obligation, or security for 
the payment of any money, present or reward, or any other 
thing, to any judge, justice of the peace, sheriff, coroner, 
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clerk, constable, jailer, attorney, member of the general as- 
sembly, or other officer, ministerial or judicial (but such fees 
as are allowed by law), with intent to induce or influence 
such officer to appoint any person to office, or to execute any 
of the powers in him vested, or to perform any duty of him 
required, with partiality or favor, or otherwise than is re- 
quired by law, or in consideration that such officer hath 
appointed any person to any office, or exercise any power in 
him vested, or performed any duty of him required, with par- 
tiality or favor, or otherwise contrary to law, the person so 
giving, and the officer so receiving, any money, bribe, present, 
reward, promise, contract, obligation, or security, with intent 
or for the purpose or consideration aforesaid, shall be deemed 
guilty of bribery, and, on conviction, shall be punished by 
confinement in the penitentiary, for a term not less than one 
year, nor more than five years. 

Sect. 86. Every person who shall offer or attempt to bribe 


receive bribe to any member of the general assembly, judge, justice of the 


Officers and 


ns injuring, 


perso 
destroying, or 


concealing im- 


Bee Pemaliy 


peace, sheriff, coroner, clerk, constable, jailer, attorney-general, 
district-attorney, or other ministerial or judicial officer, in any 
of the cases mentioned in either of the two preceding sec- 
tions; and every member of the general assembly, judge, jus- 
tice of the peace, sheriff, coroner, clerk, constable, jailer, 
attorney-general, district-attorney, or other ministerial or judi- 
cial officer, who shall propose or agree to receive a bribe in 
any of the cases mentioned in either of the two preceding 
sections, shall, on conviction, be fined in a sum not exceeding 
five hundred dollars. 

Sect. 87. If any judge, justice of ihe peace, sheriff, cor- 
oner, clerk, recorder, or other public officer, or any person 
whatsoever, shall steal, embezzle, alter, corrupt, withdraw, 
falsify, or avoid any record, process, charter, gift, grant, con- 
veyance, bond, or contract, or shall knowingly or wilfully 
take off, discharge, or conceal any issue, forfeited recogni- 
zance, or other forfeiture, or shall forge, deface or falsify, any 
document or instrument recorded, or any registry, acknowl- 
edgment, or certificate, or shall alter, deface, or falsify any 
minute, document, book, or any proceeding whatever, of or 
belonging to any public office within this territory, the person 
so offending, and being thereof duly convicted, shall be pun- 
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ished by confinement in the penitentiary, for a term not less 
than one year, nor more than seven years. 

Secr. 88. Every jailer who shall be guilty of wilful inhu- „Jarumanjsiler, 
manity or oppression to any prisoner under his care or cus- 
tody, shall be fined in any sum not exceeding five hundred 
dollars, and be removed from office. : 

Secr. 89. If any officer, whose office shall be abolished holding records, 
by law, or who, after the expiration of the time for which he parem all 
may be appointed or elected, or after he shall have resigned ~ 
or been legally removed from his office, shall wilfully and 
unlawfully withhold or detain from his successor or other 
person entitled thereto by law, the records, papers, documents, 
or other writing appertaining or belonging to his office, or 
mutilate, destroy, or take away the same, the person so 
offending shall, on conviction, be punished by confinement in 
the penitentiary, for a term not less than one year, nor more 
than five years. The provisions of this section shall apply to , Same applies to 
any person or persons who shall have records, documents, ° om 
papers, or other writings in his, her, or their possession, and 
who shall wilfully mutilate, destroy, withhold, or detain the 
same as aforesaid. 

Secr. 90. If any person shall, without due authority so to Personating 
do, acknowledge or confess, or procure to be acknowledged coment ad 
or confessed, any fine, common recovery, deed, bond, power alty for. 
of attorney, mortgage, recognizance, bail or judgment, in the 
name of any other person, by personating any such other 
person, the person so offending, on conviction thereof, shall be 
punished by confinement in the penitentiary for any term not 
less than one year, nor more than ten years. 

Sect. 91. If any person shall knowingly and wilfully | _ Persons oppos- 

ig officer or 

obstruct, resist, or oppose any sheriff, deputy-sheriff, coroner, , 20r noa on 
constable, or other officer of this territory, or other person Or orar Ben 
duly authorized, in serving or attempting to serve any lawful 

process or order of any court, judge, or justice of the peace, or 

any other legal process whatsoever, or shall assault or beat 

any sheriff, deputy-sheriff, coroner, constable, or other officer, 

or person duly authorized, in serving or executing, or at- 
tempting to serve or execute any process, or order aforesaid, 

or for having served or executed, or attempted to serve or 

execute the same, every person so offending shall be fined in 


any sum not exceeding five hundred dollars, and imprisoned 
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Proviso. for a term not exceeding one year: Provided, Any officer or 
person whatever that may or shall assault or beat any indi- 
vidual, under color of his commission or authority, without 
lawful necessity so to do, shall, on conviction, suffer the same 
punishment. 
Setting at lib- Sect. 92. If any person or persons shall set at liberty or 
ject todeath rescue any person who shall have been found guilty or con- 
victed of a crime, the punishment of which is death, such 
person, on conviction thereof, shall be punished by confine- 
ment in the penitentiary, for a term not less than one year, 
surnne person nor More than fourteen years; and if any person or persons 
tentlary confine- shall set at liberty or rescue any person who shall have been 
found guilty or convicted of a crime, the punishment of 
which is confinement in the penitentiary, whether such person 
be in custody of an officer or in the penitentiary, the person 
so offending, on conviction thereof, shall be sentenced to the 
same punishment that would have been inflicted on the 
person so set at liberty or rescued. 

Pear Sect. 93. If any person shall so set at liberty or rescue 

ruch offence is any person who, before conviction, stands charged or com- 
mitted for any capital offence, or any crime punishable by 
confinement in the penitentiary, such person so offending 
shall be, on conviction, fined in a sum not exceeding one 
thousand dollars, and imprisoned in the penitentiary for a 
term not exceeding three years; and if the person rescued or 
set at liberty stands charged, committed, or convicted of any 
misdemeanor, or other offence punishable by fine or imprison- 
ment, or both, the person convicted of such rescue, or setting 
at liberty, shall suffer the same punishment that would have 
been inflicted on the person rescued or set at liberty, if be or 
she had been found guilty. 

Tf keeper or Secr. 94. If the warden of the penitentiary, or any ser- 


ard of prisoner 
fraudulently per- vant, officer, or agent, belonging to, or in employment at the 


mit prisoner to 

cecapepensity same, or any sheriff, deputy-sheriff, or jailer, or any person 
employed by them as a guard, shall fraudulently contrive, 
procure, aid, connive at, or otherwise voluntarily suffer the 
escape of any convict in custody or in said penitentiary 
committed, every such person, on conviction, shall be pun- 
ished by confinement in said penitentiary, to solitary confine- 
ment, for a term not exceeding three months, and by confine- 
ment to hard labor for a term not exceeding ten years. 
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Sect. 95. If the warden of the penitentiary, or other Hyeyeon or. 
person, as aforesaid, shall negligently suffer any convict com- {ncrsin, 
mitted, or in custody as aforesaid, under sentence of solitary 18°- 
imprisonment, to be at large without the cell or apartment 
assigned to such convict, or to be there visited, conversed 
with, comforted or relieved, contrary to the rules and regula- 
tions of the penitentiary, or shall negligently suffer such 
convict, or any other convict committed to the penitentiary, 
under sentence of confinement to hard labor, to be at large 
without the precincts of the penitentiary, or contrary to the 
rules and regulations thereof, to be out of close confinement, 
the warden or other person neglecting his duty in the prem- 
ises, being thereof duly convicted, shall be punished by fine 
not exceeding two hundred dollars. 

Secr. 96. If any person shall convey to any convict in | Ifperson con- 


viet 
custody, or committed to the penitentiary, into the peniten- too, weapon, 


tiary, or other place where such convict may be confined, hima o escape, 
any tool, weapon, or other aid, with intent to enable such 
convict to escape such custody or confinement, whether such 
escape be effected or not, every person so offending, on con- 
viction thereof, shall be punished by fine not exceeding five 
hundred dollars, and imprisoned in the penitentiary not ex- 
ceeding six months. 
Sect. 97. If any person or persons.shall rescue another in Pd persons res- 
e ga. 
legal custody, on civil process, such person or persons shall on custody. Pen: 
conviction be fined in any sum not exceeding the sum for” 
which said civil process isshed. 
Seor. 98. If any person shall aid or assist a prisoner, , Telded, ana 


cape b t 
lawfully committed or detained in any jail, for any offence made from con- 


against this territory, or who shall be lawfully confined by a 
virtue of any civil process, to make his or her escape from jail, 
though no escape be actually made, or if any person shall 
convey or cause to be delivered to such prisoner, any disguise, 
instrument, or arms, proper to facilitate the escape of such 
prisoner, any person so offending (although no escape or 
attempt to escape be actually made) shall, on conviction, be 
punished by fine not exceeding five hundred dollars, and im- 
prisoned in the county jail for a term not exceeding one year. 
Secr. 99. If any person shall aid or assist any prisoner to |, If person shall 


aid or assist in 


attempt to escape, or shall rescue, or attempt to rescue, any sare or prir, 


prisoner from the custody of any sheriff, deputy-sheriff, 
16 
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coroner, constable, officer, or other person, who shall have the 
lawful custody of such prisoner; every person so offending 
shall, upon conviction thereof, be fined not exceeding one 
thousand dollars, and imprisoned in the county jail not 
exceeding one year. 

Gnieer volan- Secr. 100. If any sheriff, coroner, jailer, keeper of a 


tarily permit- 

ting escape of prison, constable, or other officer or person whatever, having 

aiy, any prisoner in his legal custody, before conviction, shall vol- 
untarily suffer or permit such prisoner to esedpe or go at 
large ; every such officer or person so offending shall, on con- 
viction, be fined in any sum not exceeding one thousand dol- 
lars, and imprisoned in the county jail for any term not 

Proviso. exceeding six months: Provided, That if such prisoner be in 

custody charged with murder, or other capital offence, then 
such officer or person suffering or permitting such escape, 
shall be punished by confinement in the penitentiary for any 
term not less than one year, nor more than ten years. A 

cape’ Lemay. negligent escape of a person charged with a criminal offence, 
before conviction, from. the custody of any of the aforesaid 
officers, shall be deemed a misdemeanor, and punished by fine 
not exceeding five hundred dollars. 

cane: otes Secr. 101. If any sheriff, coroner, keeper of a jail, con- 

gire prisoner. stable, or other officer, shall wilfully refuse to receive or arrest 
any person charged with a criminal offence, then such sheriff, 
coroner, jailer, constable, or other officer, shall, on conviction, 
be fined not exceeding five hundred dollars, and imprisoned 
not exceeding six months, in the éommon jail. 

concn spall Sect. 102. If any person shall take money, goods, chat- 

eo tels, lands, or other reward, or promise thereof, to compound 
any criminal offence, such person or persons shall be fined in 
double the sum or value of the thing agreed for or taken, but 
no person shall be debarred from taking his goods or property 
from the thief or felon, or receiving compensation for the 
private injury occasioned by the commission of any such 
criminal offence. 

Perfinsprocur- Secr. 103. If any two or more persons shall conspire or 


ing false indict- ’ rr A 
ment forcrim- agree, falsely or maliciously, to charge or indict, or cause or 


‘inal offence. 

Penalty. procure to be charged or indicted, any person for any crimi- 
nal offence, each of the persons so offending shall, on convic- 
tion, be fined in any sum not exceeding one thousand dollars, 


and imprisoned not exceeding one year. 
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Sect. 104. If any person shall take upon himself to exer- | If Terson: ehall 


cise or officiate in any office or place of authority in this ciato In plaoe or 
territory, without being lawfully authorized thereto, he shall, ts- 

upon conviction, be fined in any sum not exceeding two hun- 

dred dollars. 

Secr. 105. Embracery is an attempt to influence a juror p ao aT 
or jurors corruptly on one side by threats or menaces, or by 
promises, persuasions, entreaties, money, entertainments, and 
the like. Etery embracer who shall procure any juror to 
take money, gain, or profit, or shall corruptly influence any 
juror by persuasions, promises, entreaties, or by any other 
improper means, or shall threaten or menace any juror, shall 
be fined not exceeding five hundred dollars, and imprisoned 
in the penitentiary not exceeding one year. And any juror 
convicted of taking money, gain, or profit, or corruptly being 
influenced as aforesaid, shall suffer the like punishment, and 
be forever disqualified to act as juror. This section shall ap- 
ply as well to the grand as the petit jurors. 

Secr. 106. If any person or persons shall wickedly and ,2, 29°07," 
wilfully excite and stir up any suits or quarrels between the ar a ae i 
people of this territory, either at law or otherwise, with a 
view to promote strife and contention, every such person so 
offending, shall be deemed to have committed the crime of 
“common barratry,” and, upon conviction thereof, shall be 
fined in any sum not exceeding one hundred dollars; and if 
he be an attorney or counsellor at law, he shall be suspended 
from the practice for any tinie not exceeding six months. 

Sect. 107. If any person shall officiously intermeddle in ,,,;ntermeddiing 
any suit at common law or in chancery, that in nowise ê=its deemed 
belongs to, or concerns such person, by maintaining or assist- ?®*"7- 
ing either party with money or otherwise, to prosecute or de- 
fend such suit, with a view to promote litigation, every such 
person so offending, shall be deemed to have committed the 
crime of “ maintenance,” and, upon conviction thereof, shall be 
fined and punished as in cases of “common barratry:” Pro- Proviso. 
vided, That it shall not be considered “maintepance” for a 
man to maintain the suit of his kinsman or servant, or poor 
neighbor, out of charity. 

Secr. 108. If any judge, justice of the peace, sheriff, cor- _ If pubiic 


officer shall re- 


: 4 Inia. Ceive or demand 
oner, constable, clerk, or other officer of this territory, minis- imsrover. fee or 


terial or judicial, shall wilfully or corruptly receive or take ™*™ 
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any fee or reward, to execute or do his duty as such officer, 
except such as is or shall be allowed by law, or if any such 
officer shall wilfully or corruptly ask or demand as a condition 
precedent to the performance of his duty as such officer, any 
fee or reward, except such as shall be allowed by law, every 
such officer so offending shall be deemed guilty of extortion, 
and, on conviction thereof, shall be fined in any sum not ex- 
ceeding two hundred dollars. 
pianis omcers Sect. 109. Every clerk, sheriff, coroner, constable, county 
Hga. “commissioner, justice of the peace, recorder, county surveyor, 
attorney-general, or district attorney, who shall be guilty of 
any palpable omission of duty, or who shall wilfully or cor- 
ruptly be guilty of oppression, malfeasance, or partiality in 
the discharge of his official duties, shall, upon conviction 
thereof, be fined in a sum not exceeding two hundred dollars, 
and the court shall have power, upon the recommendation of 
the jury, to add to the judgment of the court, that any officer 
omvhen certain so convicted, shall be removed from office. The court shall 
offices, how filed. have power, whenever any clerk of the district or supreme 
court, attorney-general or district attorney, shall be presented 
or indicted, to appoint for that occasion a prosecuting attor- 
ney or clerk, as the case may require, who shall thereby be 
invested, in relation to such presentment or indictment, with 
all the powers of clerk, or attorney-general, or district attor- 
mebenjnds- ney. It shall be the duty of the court, when the judgment 
removal from shall extend to removal from office, to cause immediate no- 
tice of such removal to be given to the proper department, in 
order that the vacancy thus occasioned may be filled. 
aerat, Secr. 110. If any person shall knowingly send or deliver 
Page &° any letter or writing, threatening to accuse another of a 
crime or misdemeanor, or to expose or publish any of his 
infirmities or failings, with intent to extort money, goods, 
chattels, or other valuable things, or threatening to maim, 
wound, kill, or murder, or to burn or destroy his or her house 
or other property, or to accuse another of a crime or misde- 
meanor, or to expose or publish any of his or her infirmities 
or failings, though no money, goods, chattels, or valuable thing 
be demanded, such person, so offending, shall, on conviction, 
be fined in a sum not exceeding five hundred dollars, and im- 
prisoned_ not exceeding six months. 
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OFFENCES AGAINST THE PUBLIC PEACE AND TRANQUILLITY. 


Sect. 111. If any person, at late and unusual hours of pa pron at 
the night time, maliciously or wilfully disturb the peace or stes eae 
quiet of any neighborhood or family, by loud or unusual 
noises, or by tumultuous and offensive carriage, threatening, 
traducing, quarrelling, challenging to fight, or fighting, every 
person convicted thereof, shall be fined in a sum not exceed- 
ing fifty dollars, or imprisonment not exceeding two months. 

Sect. 112. If two or more persons assemble for the pur- Be aera 
pose’ of disturbing the public peace, or committing any after pelne com- 
unlawful. act, and do not disperse on oe desired or com- propos oficer- 
manded so to do, by a judge, justice of the peace, sheriff, 
coroner, constable, or other public officer, persons so offend- 
ing shall, on conviction, be severally fined in any sum not 
exceeding fifty dollars, and imprisoned not exceeding one 
month. 

Sect. 113. If two or more persons shall, by agreement, „ Jf persons 
fight in a public place to the terror of the citizens of this ter- place. Penalty. 
ritory, the persons so offending shall be deemed guilty of an 
affray. ; i l 
Secr. 114. If two or more persons shall assemble together a ved 
to do an unlawful act, and separate without doing or advanc- ty for. 
ing toward it, such persons shall be deemed guilty of an un- 
lawful assemblage, and upon conviction thereof, be severally 
fined in a sum not exceeding fifty dollars, or imprisoned not 
exceeding three months. 

Sxcr. 115. If two or more persons shall meet to do an | Meking ad. 
unlawful act, upon a common cause of quarrel, and make ™! Penalty. 
advances toward it, they shall be deemed guilty of a rout, 
and, on conviction, shall be severally fined in a sum not 
exceeding seventy dollars, or imprisoned not exceeding four 
months. a 

Secr. 116. If two or more persons actually do an unlawfyl „igos. Pen- 
‘act, with force or violence, against the person or property of 
another, with or without a common cause of quarrel, or even 
do a lawful act in a violent and tumultuous manner, the 
person so offending shall be deemed guilty of a riot, and on 
conviction, shall severally be fined not exceeding two hundred 
dollars, or imprisoned not exceeding six months. 


16* 


186 


Officer failing 
to attempt arrest 
of parties in- 
tending to fight 
duel. Penalty. 


Persons being 
published as 
cowards who 
refuse to accept 
challenge to 
duel. Penalty. 


Proviso. 


Libel. Penalty 
for. 


Truth thereof 
may be given in 
evidence, when. 


CRIMINAL PROCEDURE. [cHaAP. IX. 


Sect. 117. If any judge, justice of the peace, sheriff, or 
other officer bound to preserve the public peace, shall have 
knowledge of an intention on the part of any two persons to 
fight with any deadly weapon or weapons, and such officer 
shall not use and exert his official authority to arrest the par- 
ties and prevent the duel, every such officer shall be fined, not 
exceeding one hundred dollars. 

Sect. 118. If any person or persons shall, in any news- 
paper or handbill, written or printed, publish or proclaim any 
other person or persons as a coward or cowards, or use any 
other opprobrious or abusive language, for not accepting a 
challenge to fight a duel, or for not fighting a duel, such*per- 
son or persons so offending, on conviction, shall be fined in a 
sum not exceedirfg five hundred dollars, or imprisoned for. a 
term not exceeding three months. The publisher or printer 
of any such newspaper, handbill, or other publication, may 
be summoned as a witness, and shall be required to testify 
against the writer or writers of such handbill or publication; 
and if any such printer or printers shall refuse to testify in 
relation to the premises, either before the grand or petit jury, 
he or they shall be deemed guilty of a flagrant contempt of 
the court, and may be punished by fine and imprisonment, or 
either: Provided, however, That the testimony given by any 
such witness shall, in no case, be used in any prosecution 
against such witness. 

Sect. 119. A libel is a malicious defamation, expressed 
either by printing or by signs or pictures, or the like, tending 
to blacken the memory of one who is dead, or to impeach the 
honesty, integrity, virtue, or reputation, or publish the natural 
defects of one who is alive, and thereby expose him or her to 
public hatred, contempt, .or ridicule; every person, whether 
writer or publisher, convicted of this offence, shall be fined in a 
sum not exceeding five hundred dollars, or imprisoned not 
exceeding one year. In all prosecutions for a libel, the truth 
thereof may be given in evidence in justification, except libels 
tending to blacken the memory of the dead, or expose the 
natural defects of the living. 
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OFFENCES AGAINST THE PUBLIC MORALITY, HEALTH, AND POLICE. 


Secr. 120. Bigamy consists in the having of two wives , Bigamy. Pen- 
or two husbands at one and the same time, knowing that the 
former husband or wife is still alive. If any person or per- 
sons within this territory, being married, or who shall here- 
after marry, do at any time marry any person or persons, the 
former husband or wife being alive, the person so offending 
shall, on conviction thereof, be punished by a fine, not ex- 
ceeding one thousand dollars, and imprisoned in the peniten- 
tiary, not exceeding two years. It shall not be necessary to erot necei; 
prove either of the said marriages by the register or certificate- 
thereof, or other record of evidence; but the same may be 
proved by such evidence as is admissible to prove a marriage 
in other cases; and when such second marriage shall have 
taken place without this territory, cohabitation in this terri- 
tory, after such second marriage, shall be deemed the com- 
mission of the crime of bigamy, and the trial in such case 
may take place in the county where such cohabitation shall 
have occurred. Nothing herein contained shall extend to , Tpemone sep 
any person or persons whose husband or wife shall have been 
continually absent from such person or persons for the space 
of five years together, prior to the second marriage, and he or 
she not knowing such husband or wife to be living within 
that time. Also, that nothing herein contained shall extend Pd ee a 
to any person that is or shall be at the time of such second 
marriage, divorced by lawful authority from the bands of 
such former marriage, or to any person where the former 
marriage hath been by lawful authority declared void. 

Sect. 121. If any man or woman, being unmarried, shall onmag 
knowingly marry the husband or wife of another, such man husband or wife 
or woman shall, on conviction, be fined not more than five 
hundred dollars, or imprisoned not more than one year. 

Sect. 122. Any man and woman who shall live together , Adultery or 
in an open state of adultery or fornication, or adultery and Penalty for. 
fornication, every such man and woman shall be indicted, 
and, on conviction, shall be fined in any sum not exceeding 
two hundred dollars each, or imprisoned not exceeding six 
months. This offence shall be sufficiently proved by cir- „prof neces 
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cumstances which raise the presumption of cohabitation and 
unlawful intimacy; and for a second offence suck, man or 
woman shall be severally punished twice as much as the 
former punishment, and for the third offence treble, and thus 
increasing the punishment for each succeeding offence: Pro- 
Proviso. © vided, however, That it shall be in the power of the party or 
parties offending, to prevent or suspend the prosecution, by 
their intermarriage, if such marriage can be legally solem- 
nized, and upon the payment of the costs of such prosecution. 
Family inter- Sgor. 123. Marriages between parents and children, in- 
marriage incesta- 
ousand void. cluding grandparents and grandchildren of every degree, 
between brothers and sisters of the half as well as of the 
whole blood, and between uncles and neices, aunts and 
nephews, are declared to be incestuous and absolutely void. 
This section shall extend to illegitimate as well as legitimate 
children and relations. 
Persons soin- Sect. 124. Persons within the degrees of consanguinity 


termarrying or pea 7 : A é 
cohabiting. Pen- within which marriages are declared by the preceding section 


saa to be incestuous and void, who shall intermarry with each 
other, or who shall commit adultery or fornication with each 
other, or who shall lewdly and lasciviously cohabit with each 
other, shall be liable to indictment, and, upon conviction, be 
punished by imprisonment in the penitentiary not exceeding 
ten years. 

nats athe co- Secr. 125. If a father shall rudely and licentiously co- 

a habit with his own daughter, the father shall, on conviction, 


be punished by confinement in the penitentiary for a term not 
exceeding twenty years. 
I person guilty Sgor. 126. If any person shall be guilty of open lewdness, 


of lewdness, Keep 


° tippli 
open tippling on OF other notorious act of public indecency, tending to debauch 


keep í disorderly _ the public morals, or shall keep open any tippling-house on 
agementofwrong the Sabbath day or night, or shall maintain or keep a lewd 
house or place for the practice of fornication, or shall keep a 

common ill-governed and disorderly house, to the incourage- 

ment of idleness, gaming, drinking, fornication, or misbehavior, 

every such person shall, on conviction, be fined not exceeding 

one hundred dollars, or imprisoned not exceeding six months. 

Ifany person Sect, 127. If any person shall hereafter bring, or cause to 


brings or offers 


books and penis. be brought or imported into this territory for sale, or shall sell 


enalty. or offer to sell, any obscene book, pamphlet, print, picture, or 
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engraving; every such person shall, upon conviction, be fined 
in a sum not less than twenty-five dollars, nor more than fifty 
dollars. 

Secr. 128. If any person shall, by himself, herself, servant, ,, [person main- 
or other agent, for his or her gain or profit, keep, have, exer- bouse. Penalty. 
cise, or maintain a common gaming-house, table, or room, 
or in any house or place occupied by him or her, pro- 
cure or permit any persons to frequent or come together to 
play for mdney, or other valuable thing, at any game, every 
offender, on conviction, shall be fined not exceeding one hun- 
dred dollars, or imprisoned not exceeding six months. 

Sect. 129. If any person or persons shall play for money, If persons 


f : X e for money 
or other valuable thing, at any game with cards, dice, checks, ° other valuable 


thing. Penalty. 

or at billiards, or with any other article or instrument, thing 
or things whatsoever, which may be used for the purpose of 
playing or betting upqg or winning or losing money, or any 
other thing or things, article or articles of value, or shall bet 
on any game others may be playing, every person so offend- 
ing, shall be fined not exceeding one hundred dollars, and not 
less than ten dollars. : 

Secr. 130. Every tavern-keeper who shall suffer or permit | Tavern-keeper 
any game or games, prohibited or intended to be prohibited Penalty. 
by this chapter, to be played in his tavern or in any outhouse 
appendant thereto, shall, on conviction, be fined not exceeding 
one hundred dollars, and shall forfeit his license, and shall not 
be again licensed as a tavern-keeper, for one year from such 
conviction. It shall be the duty of all justices of the peace, ,4oric oficera 
sheriffs, coroners, and grand jurors, now in office or hereafter Rei et, 
to be appointed, to take notice and give information to the % "ey 
proper authorities, of such offences as may be committed in 
their respective counties, contrary to the provisions of this 
chapter, whenever the same may in anywise come under their 
immediate observation. And if any officer whose duties it is 
made to execute the provisions of this chapter, shall neglect 
to enforce its provisions upon view or complaint, such officer, 
upon conviction thereof, shall be fined in the sum of one hun- 
dred dollars, and shall moreover be suspended from office for 
one year. 

Secr. 131. If any person shall obstruct or injure, or cause „If person ob- 
or procure to be obstructed or injured, any public road or street, bridge, 


° f s navigable river, 
highway, or common street or alley of any town or village, ° establish or 
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‘vette ke, OFr any public bridge or causeway, or public river or stream 

Penalty; declared navigable by law, or shall continue such obstruction, 
so as to render the same inconvenient or dangerous to pass, 
or shall erect or establish any offensive trade, or manufacture, 
or business, or continue the same after it has been erected or 
established, or shall in anywise pollute or obstruct any water- 
course, lake, pond, marsh, or common sewer, or continue such 
obstruction or pollution, so as to render the same offensive or 
unwholesome to the county, town, village, or neighborhood 
thereabouts; every person so offending shall, upon conviction 
thereof, be fined not exceeding one hundred dollars. And 

pouch nuisances, every such nuisance may, by order of the court before whom 
the conviction may take place, be removed and abated by the 
sheriff of the proper county; and any inquest and judgment 
thereon, had under the provisions of any law authorizing a 
writ of ad quod damnum, shall be nagbar to a prosecution 
under this chapter. 

arren sells Sect. 132. If any person or persons shall knowingly sell 

Tee Peualky. any flesh of any diseased animal, or other unwholesome pro- 
visions, or any pernicious or adulterated drink or liquors, every 
person so offending shall be fined not exceeding one hundred 
dollars, or imprisoned not exceeding three months. 

EROSA. Sect. 133. If any person, number of persons, or corpora- 


h ae tion, in this territory, without special leave from the general 


Pey = assembly, shall emit or utter any bill of credit, make, sign, 
draw, or indorse any bond, promissory note, or writing, bill of 
exchange, or order, to be used as a general circulating medium, 
as, and in lieu of, money or other currency, every such person 
or persons, or members of such corporation assenting to such 
proceedings, being thereof duly convicted, shall pay a fine not 
exceeding three hundred dollars, or be imprisoned not exceed- 
ing one year. 

Persons dam- Sect. 134. If any person shall intentionally deface, obliter- 


aging o? destroy- 
ing lawa, procla- ate, tear down, or destroy, in whole or in part, any copy or 


Penalty. transcript, or extract from, or of any law of the United States 
or of this territory, or any proclamation, advertisement, or 
notification set up at any place in this territory, by authority 
of any.law of the United States or of this territory, or by 
order of any court, such person, on conviction, shall be fined 
in a sum not exceeding fifty dollars nor less than five dollars, 


Proviso. or imprisoned for a term not exceeding one month: Pro- 
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vided, That this section shall not extend to defacing, tearing 
down, obliterating, or destroying any law, proclamation, pub- 
lication, advertisement, or notification, after the time for 
which the same was by law to remain set up shall have ex- 
pired. ; l 

Secr. 135. If any person shall be found having upon him , Personshaving 


; z : Ing 
or her, any picklock, crow, key, bit, or other instrument or tools. or being 


found in build- 
tool, with intent feloniously to break and enter into any ing with intent 
dwelling-house, store, warehouse, shop, or other building con- **- 
taining valuable property, or shall be found in any of the 
aforesaid buildings, with intent to steal any goods and chat- 
tels, every such person so offending shall, on conviction, be 
deemed a vagrant, and punished by confinement in the pent- 
tentiary for a term not exceeding two years. And if any ,jcmonhanns 
person shall have upon him any pistol, gun, knife, dirk, blud- githintent to ns- 
geon, or other offensive weapon, with intent to assault any . 
person, every such person, on conviction, shall be fined in a 
sum not exceeding one hundred dollars, or imprisoned not 
exceeding three months. 

Secr. 136. Every male person above eighteen years of , Male person 
age, who shall neglect or refuse to join the posse comitatus, or the Posse comita- 
power of the county, by neglecting or refusing to aid and l 
assist in taking or arresting any person or persons against 
whom there may have issued any civil or criminal process, or 
by neglecting or refusing to aid and assist in retaking any 
person or persons, who after having been arrested or confined, 
may have escaped from such arrest or imprisonment, or by 
neglecting or refusing to aid and assist in preventing any 
breach of the peace, or the commission of any criminal of- 
fence, being thereto lawfully required by any sheriff, deputy- 
sheriff, coroner, constable, judge, or justice of the peace, or 
other officer concerned in the administration of justice, shall, 
upon conviction, be fined in a sum not less than ten dollars 
nor more than fifty dollars. 

Secr. 137. If any person or persons shall open the grave , Persons open- 


ing graves and 


or tomb where the body or bodies of any deceased person or fomos and aa 


persons shall have been deposited, and shall remove the body bodies or assist. 
or bodies, or remains of any deceased person or persons from Pami nyes. 
the grave or place of sepulture, for the purpose of dissection, 
or any surgical or anatomical experiment, or for any other 


purpose, without the knowledge and consent of the near rela- 
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tions of the deceased, or shall in any way aid, assist, counsel, 
or procure the same to be done, every such person or persons 
so offending, shall, on conviction, be fined not less than one 
Proviso. hundred dollars, nor more than five hundred dollars: Provided, 
That this section shall not extend to the dissection of any 
criminal, where the same shall be directed to be delivered up 
for that purpose by competent authority: And provided, also, 
That this section shall not be construed to prevent any person 
from removing the body or bodies of their deceased relations 
or intimate friends, to any other place of sepulture that he or 
she may think proper. 
neemos voting = Sect. 138. If any person, being an elector, shall vote more 
Penalty. than once at any election which may be held by virtue of 
any law of this territory, he shall, on conviction thereof, be 
fined in any sum not exceeding one hundred dollars. 


TA : Secr. 139. If any person shall, by bribery, menace, treat- 
ictor, ing, or other corrupt means or device whatsoever, either 


directly or indirectly, attempt to influence any elector of this 
territory, in giving his vote at any election, every person 
so offending, and being thereof convicted, shall be fined not 
exceeding five hundred dollars, and shall thereafter be dis- 
qualified from voting at any election in this territory for five 
years. 

rahi e Secr. 140. Any person who shall hereafter knowingly 

Taag Sabbath. disturb the peace and good order of society by labor or amuse- 
ment on the first day of the week, commonly called Sunday 
(works of necessity and charity excepted), shall be fined, 
upon conviction thereof, in any sum not exceeding five dol- 
lars. 

needing see = Sect. 141. The preceding section shall not be construed 

pee to prevent watermen from landing their passengers, lading 
and unlading their cargoes, or ferrymen from carrying over 
the water travellers or persons moving with their families, on 
the first day of the week; nor to prevent the due exercise of 
the rights of conscience by any person who may think proper 
to keep any other day as a Sabbath, than the first day of the 

week. 

Pi epee Sect. 142. Whoever shall be guilty of any noise, rout, or 

Sebbath. Pen- amusement on’ the first day of the week, called Sunday, 
whereby the peace of any private family may be disturbed, 
such person so offending, shall be deemed guilty of a misde- 
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meanor, and upon conviction thereof, shall be fined in any 
sum not exceeding twenty-five dollars. 

Sgct, 143. Any person who shall, by menace, profane oa cones 
swearing, vulgar language, or any disorderly or immoral con- 8etions. Penalty. 
duct, interrupt or disturb any congregation or collection of 
citizens assembled together for the purpose of worshipping 
Almighty God, or who shall sell or attempt to sell, or other- 
wise dispose of ardent spirits or liquors, or any articles which 
will tend to disturb any worshipping congregation or collec- 
tion of people, within one mile of such place, unless the 
person so selling or disposing of said spirituous liquors or 
articles, shall be regularly licensed to keep a tavern or gro- 
cery, and shall sell the same at his said tavern or grocery, 
any person so offending, shall be deemed guilty of a high 
misdemeanor, and upon conviction, shall be fined in any sum: 
not exceeding fifty dollars: Provided, That this section shall Proviso. 
not be so construed as to affect any person who may sell 
whiskey or any other ardent spirits at his own distillery, store, 
or dwelling-house. 

Secr. 144. Justices of the peace, respectively, in their Justices of the 


peace have juris- 
several counties, shall have jurisdiction of the aforesaid of- diction of such 


fences, and may on view or upon information on oath, cause mr, 
every such person, having offended as aforesaid, to be appre- 
hended and brought before him to answer such charge. 

Sect. 145. Any person who shall be accused of either of , Person accused 
the offences specified in the five preceding sections, if he mey have jury. 
choose it, shall have the cause tried by a jury of six lawful 
jurors, and if he shall insist on a full jury, by twelve, who 
shall be summoned to try the cause; and if the jury shall shea nai noca 
find the accused guilty, they shall assess and state the amount for beet me 
of the fine, not more than in said sections specified ; upon 
which the justice, before whom the trial shall be had, or in 
case the person shall plead guilty, shall give judgment for fine 
and costs, and proceed to collect the same without delay; and 
when said fine shall be collected, the officer or person collect- 
ing the same shall be required to pay it over without delay 
to the treasurer of the proper county, taking his receipt there- 
for;.and which receipt shall be filed with the clerk of the 
county; after which the said fine or fines which may be thus 
deposited shall be subject to the control of said court, and 

17 
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appropriated to the education of any poor orphan child or 
children of the proper county. 


subject to ap- Secr. 146. The judgment rendered under the six preced- 
se ing sections shall be subject to appeals as in cases of as- 
sault and battery and affrays, and shall be collected in the 
same manner. 
OFFENCES COMMITTED BY CHEATS, SWINDLERS, AND OTHER 
FRAUDULENT PERSONS. 
fran eo pun. SECT. 147, All and every person who shall be a party to 
ished: any fraudulent conveyance of any lands, tenements, or hered- 
itaments, goods or chattels, gor any right or interest issuing 


out of the same, or to any bond, suit, judgment or execution, 
contract or conveyance had, made, or contrived, with intent 
to deceive and defraud others, or to defeat, hinder, or delay 
creditors or others of their just debts, damages, or demands; 
or who, being parties as aforesaid, at any time shall wittingly 
and willingly put in use, avow, maintain, justify, or defend. 
the same or any of them, as true, and done, had, or made in 
good faith, or upon good consideration, or shall sell, alien, or 
assign, any of the lands, tenements, hereditaments, goods, 
chattels, or other things before mentioned, to him, ber, or 
them conveyed as aforesaid, or any part thereof, he, she, or 
they so offending, shall, on conviction, be fined not exceeding 
one thousand dollars. 

Perzon falsely’ Sger. 148, If any person, by false representations of his 


representing his 


ced e sag OWN respectability, wealth, or mercantile correspondence and 
rely catty” connections, shall obtain a credit thereby, defraud any person 
or persons of money, goods, chattels, or any valuable thing, or 
if any person shall cause or procure others to report falsely 
of his honesty, wealth, or mercantile character, and by thus 
imposing upon amy person or persons, obtain credit, and 
thereby fraudulently get into possession of goods, wares, or 
merchandise, or any valuable thing, every such offender shall 
be deemed a swindler; and on conviction, shall be sentenced 
to return the property so fraudulently obtained, if it can be 
done, and ‘shall be fined not exceeding one thousand dollars, 
Proviso. and imprisoned not exceeding six months: Provided, That 
this section ‘shall apply only to representations which shall 
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have been reduced to writing, and signed by the party to be 
charged thereby, prior to the obtaining such credit. 

Sect, 149. If any person or persons shall, knowingly and „persons, RA 
designedly, by any false pretence or pretences, obtain from obtaining money, 
any other person or persons, any chose in action, money, pam cheats. 
goods, wares, chattels, effects, or other valuable thing what- 
ever, with intent to cheat or defraud any such person or per- 
sons of the same, every person so offending shall be deemed 
a cheat, and upon conviction, shall be fined in any sum not 
exceeding one thousand dollars, and impfisoned not exceed- 
ing one year, and shall be sentenced to restore the property 
so fraudulently obtained, if it can be done: Provided, That Proviso. 
this section shall not apply to cases of sales of property on 
credit. 

Secr. 150. . Any person or persons, after once selling, bar- Seling, barter- 

8 . A g, or disposing 
tering, or disposing of any tract or tracts of land, town lot or Meee kei 
lots, or executing any bond or agreement for the sale of any 
lands, or town lot or lots, who shall again knowingly and 
fraudulently sell, barter, or dispose of the same tract or tracts 
of land, or town lot or lots, or any parts thereof, or shall know- 
ingly and fraudulently execute any bond or agreement to sell 
or barter, or dispose of the same land, or lot or lots, or any 
part thereof, to any other person or persons for a valuable con- 
sideration, every such offender, upon conviction thereof, shall 
be punished by confinement in the penitentiary for a term not 
less than one year, nor more than ten years. 

Secr. 151. If any person shall knowingly sell by false _ Using false 

= G weights and 
weights or measures, or shall knowingly use false measures at measures. Pen- 
any mill, in taking toll for grinding corn, wheat, rye, or other 
grain, he or she shall be deemed a common cheat, and on con- 
viction, shall be fined not less than two hundred dollars, and 
imprisoned not exceeding three months. 


FRAUDULENT AND MALICIOUS MISCHIEF. 


Sect. 152. If any person shall wilfully or maliciously cut Persons guitty 


ý . - of certain mis- 
down, break down, level, demolish, or otherwise destroy or chievous con- 


damage any bridge, embankment, or mill-dam, or break or ished, 7 Pen 
destroy the windows or doors of any dwelling-house or other 
house, or shall set fire to or burn, or destroy, or procure, or 


cause to be burnt or destroyed, any barrack, cock, crib, rick, 
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Proviso. 
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or stack of hay, corn, wheat, oats, barley, or other grain of 
any kind, or shall cut down, girdle, or destroy any fruit-tree, 
or shade-tree, or shall cut, pull down, or destroy any gate, 
post, railing, or fence, or shall pull down, burn, or destroy any 
pile or piles of wood, boards, or planks, or other lumber, or 
shall overturn any cart, wagon, or other carriage, or shall run 
them into sloughs, holes, or other places, or shall cut loose or 
set adrift any canoe, ferry flat, skiff, boat, or other vessel, for 
mischief, or shall unlawfully, wantonly, wilfully, or maliciously 
kill, wound, disfigure, or destroy any horse, mare, filly, colt, or 
gelding, or any bull, ox, steer, bullock, cow, heifer, or calf, or 
any sheep or lamb, or any hog, pig, or dog, or any. other use- 
ful animal, being the property of another, every person so 
offending, on conviction, shall be fined not exceeding one hun- 
dred dollars, or be imprisoned not exceeding three months, or 
both. 

Sect. 153. If any person shall, wilfully and intentionally, 
break down, pull down, or otherwise destroy or injure, in 
whole or.in part, any public jail or other place of confine- 
ment, every person so offending shall, upon conviction, be 
fined in any sum not exceeding five thousand dollars, nor less 
than the value of such jail or place of confinement so de- 
stroyed, or of such injury as may have been done thereto by 
such unlawful act. 

Sect. 154. If any person or persons shall, at any time 
hereafter, wilfully and intentionally, or negligently and care- 
lessly, set on fire, or cause to be set on fire, any woods, prai- 
ries, or other grounds whatsoever, in the inhabited parts of 
this territory, every person so offending shall, on conviction, 
be fined in any sum not less than five dollars nor more than 
one hundred dollars: Provided, That this section shall not 
extend to any person who shall set on fire, or cause to be set 
on fire, any woods or prairies adjoining his or her own farm, 
plantation, or inclosure, for the necessary preservation thereof 
from accident by fire, between the first day of March and the 
last day of November, by giving to his or her neighbors two 
days’ notice of such intention: Provided, also, That this sec- 
tion shall not be construed to take away any civil remedy, 
which any person may be entitled to for any injury which 
may be done or received in consequence of such firing. 
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CONSTRUCTION OF THIS CHAPTER, AND DUTY OF COURTS AND 
GRAND JURY. 


Sect. 155. After the grand jury is impanneled, it shall be ar ectedings by 
the duty of the court to appoint a foreman, who shall have 
power to swear or affirm witnesses to testify before them; 
and whose duty it shall be, when the grand jury, or any 
twelve of them, find a bill of indictment, to be supported by 
good and sufficient evidence, to indorse thereon “a true 
bill;” and when they do not find a bill to be supported by 
sufficient evidence, to indorse thereon “ not a true bill;” and 
shall in either case sign his name as foreman, at the foot of 
said indorsement; and shall also, in each case in which a 
true bill shall be returned into court as aforesaid, note thereon 
the name or names of the witness or witnesses, upon whose 
evidence the same shall have been found. 
Sect. 156. Before the grand jury shall enter upon the dis- | sth aa ad-. 
charge of their duties, the following oath shall be adminis- £ foreman of grand 
tered to the foreman, to wit: 


“ You, as foreman of this inquest, do solemnly swear (or 
affirm, as the case may be,) that you will diligently inquire into 
and true presentment make of all such matters and things as 
shall be given you in charge, or shall otherwise come to your 
knowledge touching the present service; you shall present no 
person through malice, hatred, or ill-will; nor shall you leave 
any unpresented through fear, favor, or affection, or for any 
fee or reward, or for any hope or promise thereof; but in all 
your presentments you shall present the truth, the whole 
truth, and nothing but the truth, according to the best of your 
skill and understanding: so help you God.” 


And the following oath or affirmation shall be administered _ oath to the 
to the other jurors, to wit: ar 


“ The same oath that A B , your foreman, has just 
taken before you on his part, you and each of you shall well 
and truly keep and observe on your respective parts: so help 
you God.” 








Srot. 157. No grand jury tail make presentments of _Presentments 
their own knowledge, upon the information of a less number knowledge. 
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than two of their body, unless the juror giving the informa- 
tian is previously sworn as a witness, in which, case, if the 
evidence shall be deemed sufficient, an indictment may be 
found thereon, in like manner as upon the evidence of any 
other witness, who may not be of the jury. 

Secor. 158. Every indictment or accusation of the grand 
jury, shall be deemed sufficiently technical and correct, which 
states the offence in the terms and language of this code, 
or so plainly that the nature of the offence may be easily 
understood by the jury. The commencement of the indict- 
ment shall be in substance as follows : 


Territory oF DAKOTA, 
county, 

Of the —— term of the 

of our Lord, 18—. 

The grand jurors, chosen, selected, and sworn in and for the 
county of , in thé name and by the authority of the Ter- 
ritory of Dakota, upon their oaths present, &c. [Here insert 
the offence, the time and place of committing the same, with 
reasonable certainty. ] 


De 











district court, in the year 





Sect. 159. Whenever on the trial of any indictment for 
any felony or misdemeanor, there shall appear to be any 
variance between the statement in such indictment and the 
evidence, offered in the proof thereof, in the name of any 
county, precinct, city, town, borough, township, town corpo- 
ate, or place mentioned or described in any such indictment; 


or in the name or description of any person or persons, or 


body politic or corporate therein alleged or stated to be the 
owner or owners of any property, real or personal, which shall 
form the subject of any offence charged therein; or in the 
name or description of any person or persons, body politic or 
corporate, therein stated or alleged to be injured or damaged 
by the commission of such offence, or in the Christian name 
or surname or both Christian name and surname, or other 
description whatsoever of any person or persons whomsoever, 
therein named or described, or in the ownership of any prop- 
erty named or described, or in the ownership of any property 
named or described therein, it shall be and may be lawful for 
the court before which the trial shall be had, if it shall con- 
sider such variance not material to the merits of the case, 
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and that the defendant cannot be prejudiced thereby in his 
defence on such merits, to order such indictment to be 
amended, according to. the proof, by some officer of the court, 

both in that part of the indictment where sych variance 
occurs, and in every other part of-the indictment which it 

may become necessary to amend on such terms as to post- 
poning the trial to be had before the same jury or another 

jury, as such court shall think reasonable ; and after any such 
amendment, the trial shall proceed, whenever the same shall 

be proceeded with, in the same manner in all respects and 

with the same consequences, both with respect to the liability 

of witnesses to be indicted for perjury or otherwise, as if no 

such variance had occurred, and the order for amendment 

shall be indorsed on the indictment: Provided, That when Proviso. 
any such trial shall be had before another jury, the territory 

and the defendant shall respectively be entitled to the same 
challenges as they were respectively entitled to before the first 

jury was sworn. 

Sect. 160. Every verdict and judgment which shall be, _ verdict and 


tof 
given after the making of any amendment under the provis- tame foreo as if 


no oven 
ions of this code, shall be of the same force and effect in all b#d been 
respects as if the same indictment had originally been in 
the same form in which it was after such amendment was 
made. 

Secr. 161. If it shall be necessary at any time, for any _ Ifformal rec- 
purpose whatever, to draw up a formal record in any case indictment to 
when any amendment shall have been made under the provis- amended. 
ions of this code, such record shall be drawn up in the form 
in which the indictment was after such amendment was 
made, without taking any notice of the fact of such amend- 
ment having been made. 

- Sect. 162. All exceptions which go merely to the form of Force of excep- 
an indictment, shall be made before trial, and no motion in & oe 
arrest of judgment, or writ of error, shall be sustained for 
any matter not affecting the real merits of the offence 
charged in such indictment. No indictment shall be quashed 
for want of the words,‘ with force or arms,” or of the 
occupation or place of residence of the accused, nor by 
reason of the disqualification of any grand juror or grand 
jurors. 

Sect. 163. Nothing in this chapter contained shall be so Se ted a 
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action for dain: construed as to prevent the party or parties injured from hav- 
criminal offence. ing and maintaining a civil action for all damages and losses 
that he, she, or they may have sustained, in’ consequence of 
the commission of any criminal offence herein punished ; and 
no court shall allow or entertain the plea that the private 
injury is merged in the crime, or in-any manner affected 
Proviso, thereby: Provided, however, The record of conviction shall 
not be used as evidence in any civil action brought on any 
forged writing, or to recover the damages and losses sus- 

tained by the commission of any such criminal offence. 


Junges to Secr. 164. It shall be and is hereby declared to be the 


make report of 
deficiencies or 


defet incole, duty of the judges of the supreme and district courts to make 
a special report biennially, to the legislature, of all such de- 
fects, omissions, or imperfections in this code, as experience 

may suggest. 
parath penalty, Secr. 165. The manner of inflicting the punishment of 
death, shall be by hanging the person convicted by the neck 
until death, at such time as the court shall direct, not less than 
fifteen nor more than sixty days from the time sentence is 
pronounced, unless, for good cause, the court or governor may 

. prolong the time. 

ose mai. Secor. 166. The court may order, on the application of 
ered to surgeons. any respectable surgeon or surgeons, that the body of the con- 
vict shall, after death, be delivered to such surgeon or surgeons 

for dissection. 
enais chapter Sgor. 167. This chapter shall extend to females commit- 
males. ting any of the offences made punishable by this chapter, al- 
egay tonme though they may not be expressly named. In all cases 
ment Judge te where the punishment shall be by confinement in the peni- 
tentiary, the jury shall say in their verdict for what term the 
offender shall be confined ; and the court, in pronouncing sen- 
tence, shall designate the portion of time such offender shall 
be confined to solitary imprisonment, and what portion to 
Persons under hard labor. Persons under the age of eighteen years shall 


18 years, when : . ` ‘ 
confined in pen- not be punished by confinement in the penitentiary for any 


when im jall. offence, except robbery, rape, manslaughter, burglary, or arson; 
in all other cases, where a penitêntiary punishment is or 
shall be prðvided, such person, under the age of eighteen 
years, shall be punished by imprisonment in the county jail, 
for any term not exceeding eighteen months, at the discretion 


of the court. 
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Secr. 168. All offences herein defined shall be prosecuted , Offences pun: 
and punished as by this chapter is prescribed, and not other- 
wise; and all other offences may be punished by fine and 
imprisonment, in the discretion of the court: Provided, The Proviso. 
fine in no case shall exceed one hundred dollars, and the im- 
prisonment six months. 

Secr. 169. Whenever the punishment for any crime or | When punish- 
misdemeanor is discretionary as to the extent or amount tionary, court to 
thereof, the court shall determine and affix the same, whether 
the punishment consist of corporeal punishment, imprison- 
ment, or fine. 

Secr. 170. All fines imposed by virtue of any of the laws , Fines paid into 
of this territory for the punishment of crimes and misde- 
meanors, shall, when collected, be paid into the treasury of 
the county where the offence shall be tried, for the use of 
such county, unless otherwise specially directed: Provided, Proviso. 
however, That nothing in this section contained shall be so 
construed, as to found or constitute a cause of challenge or 
objection to any grand or petit juror. 

Secr. 171. The benefit of clergy, appeals of felony, and „Berent of 


ergy, appeals of 
trials by battle, shall be and are hereby forever abolished. felony, and tral 
Secr. 172. The court shall have power, in all cases of cee 


conviction under this chapter, when any fine is inflicted to or- order confine- | 
der, as part of the judgment of the court, that the offender * Paid. 
shall be committed to jail, there to remain until the fine and 
costs are fully paid or otherwise legally discharged. 
Sgor. 173. Each and every person who may hereafter be „Persons guilty 


convicted of the crime of rape, kidnapping, wilful and corrupt deemed in-s pn. 


perjury or subornation of perjury, arson, burglary, robbery, apatie of hold- 


sodomy, or the crime against nature, incest, larceny, forgery, “™* 
counterfeiting, or bigamy, shall be deemed infamous, and 
shall forever thereafter be rendered incapable of holding any 
office of honor, trust, or profit, of voting at any election, and 

of serving as a juror. 


OF PROCESS, INDICTMENT, ARRAIGNMENT, TRIAL, JUDGMENT, 
EXECUTION, AND WRIT OF ERROR. 


Scr. 173. It shall be the duty of the district court, when , Hew persons 


any indictment shall be found as a true bill, to make an ‘ball. 
order, fixing the amount of bail to each offence bailable by 
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law, to be indorsed on the process by the clerk; and the 
sheriff, coroner, or other officer who shall arrest [may admit] 
the indicted person or persons to bail upon his, her, or their 
entering into a recognizance, with one or more securities, in 
the sum or sums specified on said process, which recognizance 
shall be made to the Territory of Dakota, conditioned for the 
appearance of the indicted person or persons, on the first day 
of the next district court to be holden in and for said county, 
to answer the said indictment, and not depart the court 
without leave, which recognizance shall be signed by the 
persons entering into the same, and certified by the officer 
taking it. Every recognizance so taken, is hereby declared to 
be valid and binding, and shall not be set aside or adjudged 
insufficient for want of form. 
proeeanfaree, Secr. 175. It shall be the duty of the clerks of the 
arrest, howmade, district courts of each county of this territory, to issue process 
of capias for the apprehension of all persons indicted in said 
courts respectively, to be directed to the sheriff, coroner, and 
constable of the county where such indicted person or persons 
shall then be; and it shall be the duty of the sheriff, or, in 
case of his absence or inability, of the coroner or some one of 
the constables of the county to which said capias is directed, 
to arrest the person or persons therein named, and to let him 
paotence not or them to bail where the offence is bailable ; or if the offence 
be not bailable, or not sufficient bail be offered, then the 
officer making the arrest shall bring his, her, or their bodies to 
the jail of the county where said capias is returnable, and 
deliver such accused person or persons, together with the 
capias, to the keeper of the jail, there to remain until dis- 
ote rests in charged by due course of law. It shall also be the duty of 
any officer who shall take any recognizance in pursuance of 
this section, to return the same to the clerk by the first day of 
the court to which it may be returnable. It shall be lawfal 
for any officer who has the custody of any prisoner or pris- 
oners, by virtue of this section, to pass through any counties 
which lie in his reute between the place of arrest and the 
county to which he is taking such prisoner or prisoners, and 
to lodge or deposit said prisoner or prisoners, in any jail on 
his route, for safe custody, for one night or more, as occasion 
may require; and it is hereby made the duty of the county 
commissioners’ court of the county where such indictment 
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shall be found, to pay to the officer who shall bring any 
offender or offenders from another county, his reasonable 
charges for such service: Provided, That nothing contained in Prev. 
this or the preceding section, shall prevent a capias from 

being issued without such indorsement, returnable instanter, 
which capias shall authorize and require the accused to be 
arrested and immediately brought into court, when he or she 

shall be either committed, bailed, or tried at the term at which 

the indictment shall be found. 

Sect. 176. It shall be the duty of the clerks of the district FE coach 
courts to issue subpcenas, either on the part of the territory or ier ad 
of the accused, in any indictment directed, as in the preceding 
section, to any county in this territory. And every witness 
whe shall be duly subpcenaed, and shall neglect or refuse to 
attend any district court, pursuant to the requisitions of such 
subpeena, shall be proceeded against and punished for con- 
tempt of the court. And attachments against witnesses who 
live in a different county from that where such subpeena is 
returnable, may be served in the same manner as capiases 
are directed to be served, out of the county from which they 
issue, in the preceding section. 

Sect. 177. It shall not be necessary to issue a venire in _ Venire not nec- 


roe i Saeg essary in crimi- 
any criminal case. And in all criminal cases where the panel nal case. If 


panel of jurors 

of jurors shall be exhausted, by challenges or otherwise, and exhausted. 
whether any juror has been elected and sworn or not, it shall 

be competent for the court to order on their minutes a tales 

for any number of jurors, not exceeding twenty-four, return- 

able instanter, out of which persons so ordered to be sum- 
moned, it shall be lawful to impannel a jury for the trial of 

any criminal case; but should the tales ordered be insuffi- 

cient, by reason of challenges or otherwise, to form an impar- 

` tial jury, the court may, from time to time, make such further 

orders on their minutes for additiona] talesmen, returnable 
instanter, until a full jury shall be obtained. 

Sect. 178. No bill of indictment for false imprisonment, Gap for 
or wilful and malicious mischief, shall be found a “ true bill,” aunt amd mall: 
by any grand jury, unless a prosecutor is indorsed thereon by 
the foreman of the'grand jury, with the consent of the prose- 
cutor, except the same shall be found upon the information 
and knowledge of two or more of the grand jury, or upon the 
information of some public officer in the necessary discharge 
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Proviso. 


Persons . 
charged with cer- 
tain crimes fur- 
nished with copy 
of indictment 
and list of wit- 
nesses. 


Arraigoment 
and plea of pris- 
oncer, if not in- 
eerted in min- 
utes. 


Tf party in- 
dicted stand 
mute, or refuse 
to plead. 


If party pleads 
guilty. 
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of his duty, in which case it shall be stated, at the end of the 
indictment, how the same is found, and then no prosecutor 
shall be required; but in cases where a prosecutor is indorsed 
on the indictment, and the defendant shall be acquitted on 
trial, the petit jury acquitting each defendant, shall find, in 
addition to the verdict of “not guilty,” whether the prose- 
cutor had acted maliciously by instructing the prosecution or 
not; and whenever the petit jury shall return with a verdict 
of “not guilty,” that the prosecutor had acted maliciously in 
the premises, the court shall enter judgment for costs against 
the prosecutor, including a fee of three dollars to the district 
attorney, and award execution for the same, as is done in 
civil cases: Provided, That nothing herein contained shall 
render the prosecutor incompetent to be a witness, either 
before a grand or petit jury. 

Scr. 179. Every person charged with treason, murder, 
or other felonious crime or misdemeanor, shall be furnished 
previous to his trial, with a copy of the indictment, and a list 
of the witnesses, at his or her request, or the request of his 
or her counsel. 

Secr. 180. Upon the arraignment of a prisoner, it shall 
be sufficient, without complying with any other form, to de- 
clare, orally, by himself or herself, or his or her counsel, that 
he or she is not guilty; which declaration or plea shall be 
immediately entered upon the minutes of the court by the 
clerk, and the mention of the arraignment and such plea shall 
constitute the issue between the Territory of Dakota and the 
prisoner; and if the clerk should neglect to insert in the 
minutes the arraignment and plea, it may and shall be done at 
any time by order of the court, and then the error or defect 
shall be cured. 

Sect. 181. In all cases where the party indicted shall, on 
being arraigned, obstinately stand mute or refuse to plead, 
standing mute or refusing to plead, shall be adjudged and 
taken to be a denial of the facts charged in the indictment, 
and the court shall order the plea of “not guilty” to be 
entered on the minutes, and the trial, judgment, and execution 
shall proceed in the same manner as it would have done if 
the party had pleaded “ not guilty.” 

Sect. 182. In all cases where the party indicted shall 
plead “ guilty,” such plea shall not be entered until the court 
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shall have fully explained to the accused the consequences of 
entering such plea; after which, if the party indicted per- 
sist in pleading “ guilty,” such plea shall be received and 
recorded, and the court shall proceed to render judgment and 
execution thereon, as if he or she had been found guilty by a 
jury. In all cases where the court possess any discretion as , Tfcourt pos- 
to the extent of the punishment, it shall be the duty of the punishment. 
court to, examine witnesses as to the aggravation and mitiga- 
tion of the offence. 

Sect. 183. Every person arraigned for any crime, punish- putea 
able with death, shall be admitted, on his trial, to a peremp- 
tory challenge of sixteen jurors, and no more; and every per- 
son arraigned for any offence that may be punished by im- 
prisonment for a term exceeding eighteen months, shall be 
admitted to a peremptory challenge of eight jurors; and in 
all other criminal trials the defendant shall be allowed a per- 
emptory challenge of six jurors. The attorney, prosecuting on 
behalf of the territory, shall be admitted to a peremptory 
challenge of six jurors, in all cases where the offence charged 
is punishable with death, and of three jurors in all other 
cases. 

Sect. 184. In no case shall the right to a trial by jury de , Tvl by jury, 
mediate linguæ, be allowed in criminal prosecutions. ene when net 


llow 

Sxcr. 185. Where an offence shall be committed on a "Where ofenso 
county line, the trial may be in either county divided by such county line. 
line; and where any offence shall be committed against the , Injured party 
person of another, and the person committing the offence shall 224 offender in 
be in one county, and the person receiving the injury shall be 
in another county, the trial may be had in either of said 
counties. 

Sect. 186. In all complaints exhibited before the grand ete eer 
jury of any county, they shall hear the witnesses on behalf of territory only. 
the territory only, and may find an indictment on the oath of 
one witness only, or upon the information. of two of their 
own body, except in cases of treason or perjury, where at 
least two witnesses to the same fact shall be necessary ; and 
in finding a bill of indictment, at least twelve of the grand 
jury shall be present, and at least twelve of them shall agree 
to the finding. -The foreman of the grand jury may swear or | Foreman ad- 
affirm all witnesses that may come before the jury. affirmation. 


Sect. 187. All trials ae, offences shall be con- iets oin 
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otherwise pro- ducted according to the course of the common law, except 
when this chapter points out a different mode, and the rules 
of evidence of the common law shall also, unless changed by 
this chapter, be binding upon all courts and juries in criminal 


Juries, judges cases. Juries in all cases shall be judges of the law and the 
of law and fact. f B 
act. 


aabenjury re- Sgor, 188. When the jury shall retire to consider of their 

their verdict. verdict in any criminal case, a constable or other officer shall be 
sworn or affirmed to attend the jury to some private and con- 
venient place, and to the best of his ability, keep them together 
without meat or drink, water excepted, unless by leave of the 
court, until they shall have agreed upon their verdict, that he 
will not speak to them himself, except to ask them if they have 
agreed upon their verdict, nor suffer any other person to speak 
to them, and that when they shall have agreed on their ver- 

ee dict, he will return them into court: Provided, however, That 

in any cases of misdemeanor only, if the district attorney, 
and the person on trial, by himself or counsel, shall agree, 
which agreement shall be entered upon the minutes of the 
court, to dispense with the attendance of an officer upon the 
jury, or that the jury, when they have agreed upon their ver- 
dict, may write and seal the same, and after delivering the 
same to the clerk, may separate; it shall be lawful for the 
court to carry into effect any such agreement and receive any 
such verdict so delivered to the clerk, as the lawful verdict of 
any such jury. 

tending jary Wo Pur 189. If any officer, sworn o attend upon a jury, 

Bhrmeticn shall knowingly violate his oath or affirmation, or shall so 
negligently perform his duties that the jury shall separate 
without leave of the court, or obtain food or drink (except 
water), or if any person, not belonging to the jury, shall hold 
conversation with any of the jury, every person and officer so 
offending shall be punished for a contempt of the court, by 
fine or imprisonment, or both, in the discretion of the court. 

eaen Pipay SECT. 190. In all cases where any person or persons shall 

cose ‘be convicted of any crimes or misdemeanors specified in this 
chapter, or of any offences at common law, the court shall 
give judgment that the offender or offenders, so convicted, 
shall pay the costs of the prosecution. 

Property of Sect. 191. The property, real and personal, of every per- 


pereon boun 7 x 
from timeof gon who shall be convicted of any of the offences punished 
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by this chapter, shall be bound; and a lien is hereby created ini uence 
on the property, both real and personal, of every such offend- 

er, from the time of his or her arrest, if he or she be arrested 

before indictment, if not, then from the time of finding the 
indictment, at least so far as will be sufficient to pay the fine 

and costs of prosecution. And it shall be the duty of the ,,2zecution 


issued by clerk, 
clerk of the district court, at the end of each term, to issue 234 to state 


what. 

an execution for every fine which shall have been imposed 
during the term, and which remains unpaid, and for all costs 
of conviction in criminal cases; in which execution shall 
be stated, the day on which the arrest was made, or indict- 
ment found, as the case may be, which execution shall be 
delivered to the sheriff or coroner, and shall be by him levied 
on all the estate, real and personal, which the defendant or 
defendants possessed, as his or her own real or personal 
estate, on the day mentioned in such execution, and any 
property, real and personal, subsequently acquired by him or 
her; which property, so to be levied upon, shall be advertised 
as in civil cases, and sold for what it will bring. It shall be 
no objection to the selling of any property, under such execu- 
tion, that the body is in custody for said fine and costs. 

Scr. 192. It shall and may be lawful for any person or , Judzment may 
persons, convicted of any criminal offence, to replevy the dersking with 
judgment for the fine and costs, or the costs only when no 
fine shall be imposed, by such convicted person or persons, 
with one or more good and sufficient freeholders entering 
into a recognizance before the district court, to the people of 
this territory, for the payment of such fine and costs, or costs 
only, within five months from the date of the acknowledg- 
ment; which recognizance, so taken, is hereby declared valid 
in law, and to create a lien on the real estate of all such 
persons as shall acknowledge the same, and pon the breach 
thereof the clerk is hereby authorized to issue an execution 
against the goods and chattels, lands and tenements, of the 
persons who entered into recognizance, in the same manner 
as if it had been a judgment of the court, which execution 
shall be collected in the same manner as is prescribed in the 
preceding section. No scire facias shall be necessary pre- 
vious to issuing such execution. In all cases where the per- 
son or persons, convicted as aforesaid, shall replevy the fine 
and costs, as is provided in this section, then no execution 
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shall issue for said fine and costs, as is prescribed in the next 
preceding section; and further, such person or persons, after 
replevying the fine and costs, as aforesaid, shall not be im- 
prisoned for such fine and costs, but such person or persons 
shall be wholly discharged from any imprisonment, in conse- 
quence of any conviction, unless where imprisonment is by 
this chapter made a part of the punishment; in that case, 
such convicted person or persons shall be discharged from 
his or her, or their imprisonment, at the expiration thereof, 
if he, she, or they have replevied the fine and costs as afore- 
said. 

Bushiexeett: Sect. 193. Executions for fines and costs of prosecution, 


tions may be 


ued into ang, and on recognizances taken in pursuance of the preceding 
torg: section, may be issued into any county in this territory. 

renere ta ‘SECT. 194. Whenever it shall be made satisfactory to 
fined person has appear to the district court, after all legal means have been 


fine and cota to exhausted, that an ho i fined in jail fi 

fne and cot ; y person who is confined in jail for any 
fine or costs of prosecution, for any criminal offence, hath no 
estate wherewith to pay such fine and costs, or costs only, it 
shall be the duty of the said court to discharge such person 
from further imprisonment for such fine and costs; which 
discharge shall operate as a complete release of such fine and 

Proviso. costs: Provided, That nothing herein shall authorize any 

person to be discharged from imprisonment before the expira- 
tion of the time for which he or she may be sentenced to be 
imprisoned, as part of his or her punishment. 

me toa Secr, 195. In all cases of bail for the appearance of any 

Charged: person or persons charged with any criminal offence, the se- 
curity or securities of such person or persons may, at any 
time before judgment is rendered, upon scire facias to show 
cause why execution should not issue against such security 
or securities, seize and surrender such person or persons charged 
as aforesaid, to the sheriff of the county wherein the recogni- 
zance shall be taken, and it shall be the duty of such sheriff 
on such surrender, and the delivery to him of a certified copy 
of the recognizance by which such security or securities are 
bound, to take such person or persons, so charged as afore- 
said, into custody, and by writing, acknowledge such sur- 
render, and thereupon the security or securities shall be 
discharged from such recognizance, upon payment of all costs 
occasioned thereby. 
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Secr. 196. In the trial of any person or persons for any | Judge to sign 
crime or misdemeanor, it shall be the duty of the judge before exceptions ten- 
whom such trial is pending, to sign and seal any bill of 
exception tendered to the court during the progress thereof: 
Provided, The truth of the case be fairly stated in such bill Proviso. 
of exception; and thereupon the said exceptions shall, by 
the clerk of the said court, be entered in the record of such 
trial, and become, to all intents and purposes, a part thereof. 


Secr. 197. The party aggrieved by manifest and material , Fin cim 


inal prosecution 


error, appearing of record, in any capital prosecution by Mir 


indictment, may be relieved by writ of error upon complying 
with the following terms, to wit: The party complaining 
that error has been committed, shall obtain a certified copy 
of the record from the clerk, and from the judge of the dis- 
trict court, or from the person who acted as prosecuting 
attorney on the trial, a certificate expressive of an opinion 
that said record contains a full and true history of the proceed- 
ings on said trial; which record, together with an assignment 
of the errors relied on for the reversal of the judgment, shall 
be presented to the supreme court, or to one of the justices 
thereof in vacation; and if after inspection of such transcript, 
the court or justice aforesaid shall be of opinion that there is 
reasonable cause for allowing a writ of error, the same shall 
be granted, by order indorsed on the back of said transcript. 
The allowance of such writ of error shall be sufficient author- 
ity to the clerk of the supreme court, to issue a supersedeas 
to stay the execution of the sentence of death, but not the 
discharge of the prisoner from jail. Where any judgment, 
the execution whereof has been stayed by writ of error, as 
_aforesaid, shall be affirmed, the supreme court shall, by order, 
fix the time when the original sentence of death shall be exe- 
cuted, a copy of which order shall be sufficient authority to 
the sheriff for the execution of any prisoner therein mentioned, 
at the time specified. 

Szcr. 198. Writs of error in all criminal cases not capital, Writs ferror 
shall be considered as writs of right, and issue of course ; but 2° capitat. 
no writ of error shall be a supersedeas, unless the supreme 
court, or one of the justices thereof, in vacation, after inspect- 
ing a copy of the record, certified as in the preceding section; 
together with an assignment of the errors relied on for a 
reversal of the judgment, shall be of opinion that there is 

18* 


210 CRIMINAL PROCEDURE. [cuaP. IX. 


reasonable cause for allowing a writ of error, then the writ 
shall be granted by order indorsed on the back of such record, 
im which case the clerk of the supreme court shall issue a 
supersedeas, which shall have the eflect to stay the execution 
of the sentence, but not to discharge the prisoner from custody. 
erated ia e Lf the party applying for such writ of error shall, at the same 
determined time be in custody, under the authority of the judgment 
prayed to be superseded, and the said court or justice shall 
be of opinion that the party obtaining such writ of error, 
ought to be bailed until the determination of such writ of 
error, the said supreme court or justice may make an order 
to discharge such prisoner from custody, upon the prisoner 
entering into a recognizance to the territory, before the sheriff 
of the county where he or she shall be imprisoned, in such 
sum and with such security, as said court or justice shall pre- 
scribe; which recognizance shall be conditioned that the 
prisoner will appear at the next district court, to be holden in 
the county where the trial of such prisoner took place, and at 
each subsequent term of the district court, on the first days, 
until the determination of such writs of error, and that he 
will be present and submit to such order as the supreme 
court shall make in the premises, and will not at any of the 
terms of said court in which he shall be bound to appear by 
said recognizance, depart the court without leave. The 
recognizance, so taken, shall be returned to the next district 
court and there entered of record, and such proceedings may 
be thereon had, in case of the breach of the condition of such 
recognizance of such, as shall be according to the course to 
Proviso. the common law: Provided, however, That in cases where 
corporeal punishment is inflicted, the prisonér shall in no 
case be bailed ppon the affirmance of any judgment brought 
into the supreme court, by virtue of this section; the said 
court shall order and direct the: district court to carry into 
effect the judgment of the court below. In case of affirmance, 
judgment shall be given for costs against the party prosecuting 
such writ of error, and execution shall issue thereupon from 
the supreme court. 

„9f change of Sect. 199. When any defendant, in any indictment or in- 
formation in any court in this territory, shall fear that he will 
not receive a fair and impartial trial in the court in which the 
trial is pending, on account that the judge is prejudiced, or 
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the minds of the inhabitants of the county wherein the trial is 
pending is prejudiced against him, such party may apply to 
the court in term time, or the judge thereof in vacation, for a 
change of venue, by petition, setting forth the cause of such 
application, verified by affidavit, reasonable previous notice 
having been given to the district attorney prosecuting for the 
district; and the court or judge may, in his discretion, award 
a change of venue to the next nearest. county where the 
cause complained of does not exist; and in case the appli- 
cant be in custody or confined in jail, the court or judge shall 
make an order to the sheriff to remove the body of such appli- 
cant to the common jail of the county to which such venue 
is changed, and there deliver him to the keeper of said jail, 
together with the warrant by virtue of which he is confined 
or held in custody, not more than three‘days next before the 
first day of the term of said court; and the sheriff shall 
obey such order accordingly, and shall indorse on such war- 
rant of commitment the reason of change of custody, and shall 
deliver such warrant, with the body of the prisoner, to the 
keeper at the jail of the proper county, who shall receive the 
same and give to the sheriff a receipt therefor, and shall take 
charge of and safely keep the prisoner in the same manner as 
if he originally had been committed to his custody: Provided, 
That there shall be but one change of venue in any criminal 
case, and that no change of venue shall be granted until after 
indictment found or information filed. 

Sect. 200. Change of venue shall not be granted after 


Proviso. 


211 


Change per- 


mitted only at 


the first term of the court at which the party applying might £st term, ex- 


have been heard, unless the party so applying shall show that 
the causes for which the change is asked have arisen or 
come to his or her knowledge subsequent to the term at 
which the application might have been made, and shall also 
have given to the opposite party ten days’ previous notice of 
his or their intention to make such application, except in cases 
where the causes have arisen or come to the knowledge of 
the party making the applica von within less than ten days of 
making the same. 


cept when. 


Sect. 201. When any judge shall award a change of venue ,, When judge 
in vacation, in any criminal cause, he shall immediately chango of venue 


transmit to the clerk of the court wherein the cause is pend- 
ing, the petition and affidavit, together with an order in writ- 


Partiea, wit- 
ness, &c , to ap- 
pear as notified. 


When changed 
in term time. 


In case of 
change of venue, 
and defendant is 
sentenced to im- 
prisonment. 


No person pros- 
ecuted for cer- 
tain offence ane 
the lapse of 
tain 
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ing, ordering and directing the change of venue, and such 
clerk shall file the same in his office, and shall make outa 
copy thereof and a full transcript of the record and proceed- 
ings in such case, and shall certify and transmit the same to 
the proper court, together with all papers filed in the cause, 
and pertaining and forming a part of the record, including 
the indictment and recognizance of the party and all witnesses; 
and the clerk of the court to which such cause is certified 
shall file the same, and the cause shall be docketed by such 
clerk, and shall be proceeded in and determined by the court, 
in all things as well before as after judgment, as if it had 
originated therein. 

Sect. 202. When the venue shall be changed in any 
criminal case, the parties, witnesses, and all others who may 
have entered into recognizances to attend the trial of such 
cause, having notice of the change of venue, shall be and are 
hereby required to attend at the time and place the trial is to 
be had, according to such change, and a failure to do so shall 
work a forfeiture of the recognizance. 

Sect. 203. When the venue is changed in term time, in 
a criminal case, the district attorney shall have all witnesses 
on the part of the prosecution recognized to appear at the 
court, on the first day thereof, where the trial is to be had. 

Sect. 204. In all cases when a change of venue shall be 
ordered, in a criminal case, if the defendant shall be convicted 
and imprisonment shall be a part of the judgment, the sheriff 
of the county where such conviction shall be had, shall im- 
mediately take such prisoner and convey him to the county 
where the crime shall have been committed, and deliver 
him to the sheriff thereof, and take his receipt therefor, who 
shall retain him in custody, according to the judgment of 
said court, and all the costs and charges incurred in removing 
any prisoner as aforesaid, shall be allowed and paid out of 
the county treasury where the crime shall have been com- 
mitted, if the defendant be unable to pay the same. 


LIMITATION OF INDICTMENTS AND PENAL ACTIONS. 


Sect. 205. No person or persons shall be prosecuted, tried, 
or punished, for any offence denominated by the common 
law felony (treason, murder, arson, and forgery excepted), 
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unless the indictment for the same shall be found by a grand 
jury, within three years next after the offence shall have been 
done or committed. Nor shall any person be prosecuted, 
tried, or punished for any misdemeanor or indictable offence 
below the grade of felony, or for any fine or forfeiture under 
any penal statute, unless the indictment, information, or action 
for the same shall be found or instituted within one year and 
six months from the time of committing the offence or incur- 
ring the fine or forfeiture: Provided, That nothing herein 
contained shall extend to any person fleeing from justice: 
And provided also, That where any suit, information, or in- 
dictment for any crime or misdemeanor, is limited by any 
statute, to be brought or exhibited within any other time than 
is hereby limited, then the same shall be brought or exhibited 
within the time limited by such statute: Provided, also, That 
where any indictment, information, or suit shall be quashed, 
or the proceedings on the same set aside or reversed on writ 
of error, the time during the pendency of such indictment, 
information, or suit so quashed, set aside or reversed, shall 
not be reckoned within this statute, so as to bar any new in- 
dictment, information, or suit for the same offence. 


GENERAL PROVISIONS. 


Sect. 206. The judges of the district courts in their 
respective districts, and justices of the peace in their respec- 
tive counties, shall jointly and severally be conservators o 
the peace within their respective jurisdictions, as herein des- 
ignated, and shall have full power to enforce, or cause to be 
enforced, all laws that now exist, or that shall hereafter be 
made, for the prevention and punishment of offences, or for 
the preservation and observance of the peace. They shall 
have power to cause to be brought before them, or any of 
them, all persons who shall break the peace, and commit 
them to jail, or admit them to bail, as the case may require, 
and to cause to come before them, or any of them, all per- 
sons who shall threaten to break the peace, or shall use 
threats against any person within this territory, concerning 
his or her body, or threaten to injure his or her property, or 
the property of any person whatever; and also all such per- 
sons as are not.of good fame; and the said judge or justices 
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of the peace being satisfied, by the oath of one or more 
witnesses, of his or her bad character, or that he or she had 
used threats as aforesaid, shall cause such person or persons 
to give good security for the peace, or for their good behavior 
toward all the people of this territory, and particularly toward 
the individual threatened. If any person against whom such 
proceedings are had, shall fail to give a recognizance with 
sufficient security, it shall be the duty of the judge or justice 
of the peace before whom he or she shall be brought, to com- 
mit such person or persons to the jail of the proper county, 
until such security be given, or until the next term of the dis- 
trict court. Such judge or justice of the peace shall also take 
recognizances for the appearance of all witnesses at such 
courts. All recognizances to be taken in pursuance of this 
section, shall be returnable to the next district court, to be 
holden in the proper county, where all such recognizances 
shall be renewed or dismissed, as the said district court shall, 
upon examination of the witnesses, deem to be just and right. 
And where the person or persons committed are in jail at the 
sitting of such district court, the court shall examine the wit- 
nesses and either continue the imprisonment, bail the pris- 
oner, or discharge him or her as to the said court shall appear 
to be right, having due regard to the safety of the citizens of 
this territory. 

Sect. 207. When any felonious offence shall be commit- 
ted, public notice thereof shall be immediately given in all 
public places near where the same was committed, and fresh 
pursuit shall be- forthwith made after every person guilty 
thereof, by sheriffs, coroners, constables, and all other persons 
who shall be by any of them commanded or summoned for 
that purpose; every such officer who shall not do his duty in 
the premises shall be punished by fine in a sum not ex- 
ceeding one hundred dollars, or imprisonment not exceeding 
three months. 

Sgor. 208. It shall be lawful for any of the aforenamed 
judges or justices of the peace, upon oath or affirmation being 
made before him, that any person or persons having commit- 
ted any criminal offence in this territory, or that a criminal 
offence has been committed, and that the witness or witnesses 
have just and reasonable grounds to suspect that such person 
or persons have committed the same, to issue his warrant, 
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under his hand, commanding the officer or person charged 
with the execution thereof, to arrest the person or persons so 
charged, and bring him, her, or them before the officer issu- 
ing said warrant, or in case of his absence, before any other 
judge or justice of the peace; the said judge or justice of the 
peace before whom any person shall be brought in pursu- 
ance of such warrant, or shall be brought without warrant, 
and charged with any criminal offence, before he shall com- 
mit such prisoner to jail, admit to bail, or discharge him or 
her from custody, shall inquire into the truth or probability of 
the charge exhibited against such prisoner or prisoners, by 
the oath of all the witnesses attending, and shall, upon con- 
sideration of the facts and circumstances then proved, either 
commit such person or persons, so charged, to jail, admit 
him, her, or them to bail, or discharge him, her, or them from 
custody. No justice of the peace shall admit to bail any 
person or persons charged with treason, murder, or any 
offence punishable with death. All recognizances taken in 
pursuance of this section shall require the accused to appear 
at and on the first day of the next district court, or if the 
court be then sitting, on some day of the term, to be therein 
designated. 
Sect. 209. It shall be the duty of the judge or justice of _ Incaseaccused 


is held for trial, 
the peace, who shall commit any offender to jail as aforesaid, prosecutor and’ 


or admit him to bail, to bind by recognizance the prosecutor, lsh a held held for ap- 

and all such as do declare any thing material to prove the” 

offence charged, to appear before ihe next district court, on 

the first day thereof, or if the said court shall be then in 

sitting, on some day to be therein designated (and, in all 

cases, at the same time and place as the person or persons 

accused by said witnesses shall be bound to appear), to give 

evidence touching the offence so charged, and not depart the 

court withdut leave. If any person, upon being required to 

enter into recognizance as aforesaid, shall refuse, it shall be 

_ lawful for such judge or justice of the peace, to commit him 

or her to jail, there to remain until he or she shall enter into 

such recognizance or be otherwise discharged by due course 

of law. 

Sect. 210. All recognizances that have any relation to _Ofrecog- 
nizances and 


criminal matters shall be taken to the Territory of Dakota, their form. 
shall be signed by the person or persons entering into the 


216 CRIMINAL PROCEDURE. [cuaP. 1X. 


same, be certified by the judge, justice of the peace, or other 
officer taking the same, and delivered to the clerk af the 
district court, onor before the day mentioned therein for the 
appearance of the witness or accused therein bound. Recog- 
nizances taken in courts of record need not be signed or 
certified as aforesaid. Recognizances for assaults, batteries, 
and affrays shall be for the appearance of the accused before 
the justice of the peace taking the same, or before some other 
justice of the county, on the day appointed by the justice for 
the trial of the offender. o. 

how et ay SECT, 211. Where any person shall be committed to jail 

be liberated ia” on a criminal charge, for want of good and sufficient bail, 
except for treason, murder, or other offence punishable with 
death, or for not entering into a recognizance to appear and 
testify, any judge, or any two justices of the peace may take 
such bail or recognizance in vacation, and may discharge 
such prisoner from his or her imprisonment. It shall be the 
duty of the judge or justice committing such person to jail, 
to indorse on the warrant of commitment, in bailable cases, 
in what sum bail ought to be taken. 

apen Secr. 212. From and after the passage of this act, when- 

mallcious, ever any person has been bound, or shall be bound by any 
recognizances to keep the peace or for their good behavior, 
and for appearance of the party in the district court, if the 
prosecutor shall fail to appear and prosecute, or if upon the 
hearing it shall appear that a prosecution was commenced 
maliciously, without reasonable or probable cause, the court 
may, in its discretion, give judgment against the prosecutor for 
the costs of the prosecution and defence. 

arrant forar- Secr. 213. When a charge shall be exhibited upon oath, 

when, andhow before any judge or justice of the peace, against any person 
for a criminal offence, it shall be the duty of the judge or Jos- 
tice of the peace before whom the charge shall be made, to 
issue his warrant for the apprehension of the offender, directed 
to all sheriffs, coroners, and constables within the territory; 
and it shall be the duty of any sheriff, coroner, or constable, 
into whose hands any such warrant shall come, to execute 
the same within any county in which such offender may be 
found, to arrest and convey such offender before the judge or 
justice of the peace who issued the warrant, or before some 
other justice of the peace of the same county. When any 
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w 
—_ 
a? 


such sheriff, coroner, or constable, or other person called to 
the assistance of such sheriff, coroner, or constable, shall be in 
pursuit of any offender, having a warrant for the apprehension 
of such offender, and the offender shall cross the line into the 
adjoining county, such sheriff, coroner, or constable, or other 
person, may pursue such offender into such adjoining county 
and make the arrest, as if such offender had been found in 
the county of the officer in pursuit. 

Sect. 214. Any judge or justice of the peace, issuing any „372g or jus- 
such warrant may make an order thereon, authorizing a Pemon toszecute 
person to be named in such warrant to execute the same, and ®"4 his powers. 
the person named in such order may execute such warrant 
anywhere in the territory by apprehending and conveying 
such offender before the judge or justices issuing such warrant, 
or before some other justice of the same county; and all 
sheriffs, coroners, and constables, and others, when required, 
in their respective counties, to be aiding and assisting in the 
execution of such warrant. - 


Secr. 215. Any person or persons, officer or officers, who tie on ie 
may have the custody of any offender or offenders, by virtue chari ol wee 
of either of the two preceding sections, may take or carry such rort them, how. 
prisoner or prisoners into any other county which may be 
situated on his or their way back to the county from which 
the said prisoner or prisoners fled, and may deposit such 
prisoner or prisoners in any jail on his or their route, for safe 
custody, for one night or more, as occasion may require. 

Upon their arriving in the county to which the prisoner or ,, Upon their ar- 


ving in the 
prisoners is or are sent, under the last preceding section, such coum’y,to which 


the prisoner is 
officer or officers, person or persons, shall deliver such pris- °°" 
oner or prisoners into the custody of the sheriff or jailer, 
together with the warrant of the said judge or justice, which 
shall be a sufficient justification to the said sheriff or jailer, to 
receive and detain such prisoner or prisoner, until he, she, or 
they obtain bail, if the offence be bailable, or be othetwise 
discharged by due course of law. 

Secr. 216. It shall not be necessary to the validity of any , Not necessary 
warrant for the apprehension of any person charged with ,an be sealed. 
offence, or warrant of commitment or search-warrant, that it 
be under the seal of the judge or justice of the peace granting 
or issuing the same; but every such warrant, under the hand 
of the judge or justice of the peace, shall be as valid in law 
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as if a seal was affixed. And no person shall be discharged 
on habeas corpus from his imprisonment merely by reason of 
defect of legal precision, or want of technical form in the 
warrant of commitment, but the court or judge awarding 
such habeas corpus shall, in all such cases, proceed and deter- 
mine as if the mittimus had all legal and technical form: 
Provided, Sufficient appear on the face of the- mittimus to 
ascertain for what crime or offence such prisoner or prisoners 
shall have been committed. 

Secr. 217. It shall be lawful for any judge or justice of 
the peace, upon complaint made before him, upon oath or 
affirmation, that a larceny has been committed, and that the 
person affirming or swearing does verily believe that the 
stolen goods or other property, are or is concealed in any 
dwelling-house, out-house, garden, yard, or other place or 
places, to issue a warrant, under his hand, commanding 
every such dwelling-house or place to be scarched in the 
day-time; and if any of the goods described in any such 
warrant be found therein, then that the said goods be seized 
or brought before the judge or justice issuing said warrant. 
If upon examination of witnesses before the judge or justice 
of the peace who issued said warrant, it shall be determined 
by said judge or justice that the goods so brought before him 
have been stolen, it shall be the duty of such judge or justice, 
either to keep possession of, or to deliver, or cause to be 
delivered, such goods to the sheriff of the proper county, there 
to remain until the conviction of the thief, or the claimants 
right be otherwise legally ascertained.. If the thief shall not 
be indicted at the next district court after the goods shall, or 
persons. in whose possession such goods. shall have been 
found, be seized, and an action shall not be commenced 
against the person for the recovery thereof, within one month 
after a district court shall have been held, after such seizure, 
the said district court shall, at their next session, order such 
goods to be redelivered to the person in whose possession they 
were found, which order shall be obeyed by the person in 
whose possession such goods may at the time be. In case 
the judge or justice of the peace shall, upon such exami- 
nation as aforesaid, determine that such goods so seized had 
not been stolen, then the goods shall be immediately restored 
to the person from whose possession they were so taken. 


CHAP. IX. | CRIMINAL PROCEDURE. 219 


Secr. 218. It shall be the duty of the judge or justice of , If defendant is 


? 


the peace who shall commit any offender to jail, either be- nainen Df priae 


cause such offender is unable to procure bail for his appear- be indorsed on 
ance at court, or because the offence is not by law bailable, to 

write on the warrant of commitment the names and resi- 

dences of the principal witnesses by whom the crime was 

proved before said judge or justice. 


Sect. 219. Whenever any prisoner, in the siaod of the einer of 


sheriff or jailer of any county, on any warrant of commit- commitment, 


ment as aforesaid, shall demand of said sheriff or jailer a copy 3egieots to io- 
of said warrant of commitment, said sheriff or jailer shall in- gise Pen- 
dorse on the said copy the names of the witnesses written 

thereon as aforesaid, and any justice or judge who shall neg- 

lect to write the name or names of the witnesses aforesaid 

on the warrant of commitment, or any sheriff or jailer shall 

neglect to indorse the name of said witness or witnesses“on 

a copy of said commitment, each justice, judge, sheriff, or 

jailer offending in the premises, shall be fined in the sum of 

twenty dollars, to be recovered by action of debt, in the name 

of, and for the use of, any person who shall sue for the same 

in any court of record. . 

Sect. 220. Whenever a habeas corpus shall be issued to ,,7neress 
bring the body of any prisoner committed as aforesaid, unless 
the court or judge issuing the same shall deem it wholly un- 
necessary and useless, the said court or judge shall issue a 
subpeena to the sheriff of the county where said person shall 
be confined, commanding him to summon the witness or wit- 
nesses therein named, to appear before such judge or court, at 
the time and place when and where such habeas corpus 
shall be returnable; it shall be the duty of such sheriff to 
serve said subpeena, if it be possible, in time to enable such 
witness or witnesses to attend. It shall be the duty of the 
witness or witnesses thus served with said subpeena, to attend 
and give evidence before the judge or court issuing the same, 
on pain of being guilty of a contempt, and shall be pro- 
ceeded against accordingly by said judge or court. 

Sect. 221. On the hearing of any habeas corpus issued Same. 
as aforesaid, it shall be the duty of the judge or court who 
shall hear the same, to examine the witness or witnesses 
aforesaid, and such other witnesses as the prisoner may re- 
quest, touching any offence mentioned in the warrant of 
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commitment as aforesaid, whether said offence be technically 
set out in said commitment or not, and upon which hearing 
said judge or court may either recommit, bail, or discharge 
the prisoner, according to the facts of the case. 

Secr. 222. This code, and every other law upon the sub- 
ject of crime which may be enacted, shall be construed ac- 
cording to the plain import of the language in which it is 
written, without regard to the distinction usually made be- 
tween the construction of penal laws and laws upon other 
subjects, and no person shall be punished for an offence 
which is not made penal by the plain import of the words, 
upon pretence that he has offended against its spirit. 

Sect, 223. When the definition of an offence made pe- 
nal by the law of this territory is merely defective, the rules 
of the common law shall apply and be resorted to for the 
purpose of aiding in the interpretation of such penal enact- 
ments 

Secr. 224. In the construction of this code, each general 
provision shall be controlled by a special provision on the 
same subject, if there be a conflict. 

Secr. 225. When the penalty of an offence is prescribed 
by one law and altered by a subsequent law, the penalty of 
such second law shall not be inflicted for a breach of the law 
committed before the second shall have taken effect. In 
every such case the offender shall be tried under the law in 
force when the offence was committed, and, if convicted, 
punished under that law, except that when by the provisions 
of the second law the punishment of the offence is amelio- 
rated, the defendant shall be punished under such last enact- 
ment, unless he elect to receive the penalty prescribed by the 
law in force when the offence was committed. 

Sect. 226. When by the provisions of a repealing statute 
a new penalty is substituted for an offence punishable under 
the act repealed, such repealing statute shall not exempt 
from punishment a person who has offended against the 
repealed law while it was in force, but in such case the rule 
prescribed in the next preceding statute shall apply. 

Sxor. 227. The repeal of a penal law, when the repealing 
statute substitutes no other penalty, will exempt from punish- 
ment all persons who may have offended against the provis- 
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ions of such repealing law, unless it be otherwise declared in 
the repealing statute. 
Sect. 228. No penalty affixed to an offence by one law _ In ase of new 


penalty, former 
shall be considered as cumulative of penalties under a former Penalty repealed, 


unless otherwise 
law, and in any case where a new penalty is prescribed for an Provided. 
offence, the penalty of the first law shall be considered as re- 
pealed, unless the contrary be expressly provided in the law 
last enacted. 
Sxct. 229. If an offence be defined by one law and by a ,.itdeftition of 


z sys : . ; offender before 
subsequent law the definition of this offence is changed, no fender before 


such change or modification shall take effect as to the offend- tied by first 
ers already committed, but all the offences against the first 
law shall be tried, and their guilt or innocence determined in 
accordance with the provisions thereof. 

Sect. 230. No offence committed, and no fine, forfeiture, , OMcers com. 
or penalty incurred under existing laws previous to the time &¢. incurred 


when this code shall take effect, shall be affected herein by the Bia ot tate. 
repeal of any such existing laws, but the punishment of such 

offences, and the recovery of such fines and the forfeitures take 

place as if the laws repealed had still remained in force, ex- 

cept that when any penalty, forfeiture, or punishment shall 

have been mitigated by the provisions of this code, such pro- 

visions shall apply to, and control any judgment to be pro- 

nounced after this code shall take effect, for any offence 
committed before that time, unless the defendant elect to be 

punished under the provisions of the repealed law. 


CUTTING TIMBER ON THE LAND OF ANOTHER. 


Srcr. 231. That every person who shall knowingly and gbameeing | 
wilfully, without color of title made in good faith, cut, box, alg. 
fell, bore, or destroy any tree or sapling standing or growing 
upon the land of any person or corporation, without the 
license or consent of the owner of such land, shall be ad- 
judged guilty of a misdemeanor, and upon conviction thereof 
shall be fined in a sum not less than ten nor more than one 
hundred dollars, or imprisoned in the county jail for any term 
not exceeding three months, in the discretion of the court in 
which such conviction is had. 
Secr. 232. That all offenders against this act shall be pro- „ Proceedea | 
ceeded against by indictment, in the court of the proper dictment. 
19* 
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Owners compe- county having cognizance of indictable offences ; on the trial 
tent witnesses 
of which indictment the owner or owners of the land upon 
which such trespass shall be committed, are hereby declared 
competent witnesses. 
Of fines and Sect. 233. It shall be the duty of the court in all cases of 
costs under this 
statute. conviction under this statute, when any fine is inflicted, to 
order, as a part of the judgment of the court, that the offen- 
der shall be committed to jail, there to remain until the fine 
and costs are fully paid or otherwise legally discharged, and 
any judgment for fine and costs hereafter rendered under 
this act, may be enforced by execution, as in other criminal 
cases. 
{Ones may, Sect. 234. Nothing in this act contained shall be so con- 
recover damages. strued as to prevent the owner from having his election, and 
maintaining a civil action to recover damages for the tres- 
passes declared criminal by this act, and that an indictment 
under this act shall be a bar to the recovery of the penalty 
given by the statute by action of debt. 
Not toapplyto Sect. 235. The action shall not apply to any traveller or 


travell 
keter using tim- marketer passing upon the highway, who, for the purpose of 


r necessarily. 
encampment and building camp-fires, shall violate the provis- 
ions of this act, by cutting such trees or saplings as may be 
necessary for above purposes. 
pote untieein Sect. 236. That any black, colored, or mulatto man and 
eduiteryand White woman, and any white man and black, colored, or mu- 
latto woman, who shall live together in an open state of adul- 
tery or fornication, or adultery and fornication, shall be in- 
dicted ; and on conviction shall be severally fined in any sum 
not exceeding five hundred dollars, and confined in the peni- 
Proviso. tentiary for any term not exceeding one year: Provided, That 
nothing in this act shall be construed to extend to any case in 
which the man and woman living together, as aforesaid, shall 
both be white persons: And provided further, That the of- 
fence herein provided for, shall be sufficiently proved by cir- 
cumstances which raise the presumption of cohabitation and 
unlawful intimacy ; and for a second offence such man or 
woman shall be severally punished twice as much as for the 
first offence, and for the third offence trebling, and thus in- 
creasing the punishment for each succeeding offence. 
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AN ACT TO PROVIDE FOR THE CUSTODY OF CONVICTS. 


Sect. 237. Until the erection of a territorial penitentiary, pot keping of 
it shall be the duty of the district judge or judge before erection of terri- 
whom any conviction under the provisions of this criminal tiary. en 
code is had, to direct the sheriff of the county thereof to con- 
vey the convict or convicts, safely to any county jail in the 
territory that may be designated for his or her confinement,- 
by said court or judge, and it shall likewise be the duty of 
said sheriff to safely keep in custody and deliver said convict 
or convicts to the jailer thereof, according to the order of the 
said court or judge or judges. The jailer of the county jail, 
thus designated by the court as aforesaid, shall receive of the 
sheriff and keep said convict or convicts, closely confined 
in said jail, or at hard labor, until discharged by due course 
of law. 

Sect. 238. The sheriff or jailer, refusing or omitting to , Jf sherif or 


. : jailer refuse to 
comply with the order ‘of the court aforesaid of the provis- peoiye prisoner. 


ions of this act, shall be guilty of a misdemeanor, and on i 
conviction thereof, shall be fined not less than one hundred 
dollars nor more than one thousand dollars, or imprisoned 
in the county jail not less than six months nor more than 
one year, at the discretion of the court before whom the 
conviction is had. 

Sect. 239. If any person, confined in a place of confine- „1f Prisoner 
ment for any term less than for life, or in lawful custody ot oo Ega 
going to the place of confinement, shall break such prison or 
custody, and escape therefrom, he shall, upon conviction, be 
punished by confinement for a term not exceeding five years, 
to commence from the expiration of the original term of 
imprisonment. 

Secr. 240. All fines and forfeitures accruing by virtue of , Fines and for- 


feitures to go one 
any of the provisions of this code shall be paid Mito the Half bo pohon] 


county treasury, one half thereof for the use of the school £o om of county. 
fund, to be distributed as other moneys, and the other half for 

the use of the respective counties where the prosecution or 
prosecutions are had: Provided, That wherever in this code 

moneys arising from certain fines and forfeitures are specially 
appropriated, such special and different appropriation shall 

prevail and be carried into effect. 
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ACT TO PREVENT FRAUD IN WAREHOUSEMEN AND OTHERS. 


Secr. 241. That no warehouseman, wharfinger, or other 
person, shall issue any receipt or other voucher for any goods, 
wares, merchandise, grain, or other produce or commodity, to 
any person or persons, purporting to be the owner or owners 
thereof, unless such goods, wares, merchandise, or other pro- 
duce or commodity, shall have been bona fide received into 
store by such warehouseman or wharfinger, or other person, 
and shall be in store and under his control at the time of 
issuing such receipt. 

Sect. 242. That no warehouseman, wharfinger, or other 
person shall issue any receipt or other voucher, upon any 
goods, wares, merchandise, grain, or other produce or com- 
modity, to any person or persons, as security for any money 
loaned or other indebtedness, unless such goods, wares, mer- 
chandise, grain, or other produce or commodity shall be, at 
the time of issuing such receipt, the property of such ware- 
houseman or wharfinger, or other person, and shall be in 
store and under his control, at the time of issuing such receipt 
or other voucher as aforesaid. 

Sect. 243. That no warehouseman, wharfinger, or other 
person, shall issue any second receipt for any goods, wares, 
merchandise, grain, or other produce or commodity, while any 
former receipt for any such goods or chattels as aforesaid, 
or any part thereof, shall be outstanding and uncancelled. 

Sect. 244. That no warehouseman, wharfinger, or other 
person, shall sell or encumber, ship, transfer, or in any man- 
ner remove beyond his immediate control, any goods, wares, 
merchandise, grain, or other produce or commodity, for which 
a receipt shall have been given, as aforesaid, without the 
written assent of the person or persons holding such receipt. 

Sect. 245. Any warehouseman, wharfinger, or other per- 
, son, who shall violate any of the foregoing provisions of this 
act, shall be deemed a cheat and subject to indictment, and, 
upon conviction, shall be fined in any sum not exceeding one 
thousand dollars, and imprisoned in the penitentiary of this 
territory not exceeding five years; and all and every person, 
aggrieved by the violation of any of the provisions of this act, 
may have and maintain a civil action against the person or 


CHAP. IX. ] CRIMINAL PROCEDURE. 


persons violating any of the foregoing provisions of this act, 
to recover all damages, immediate or consequential, which 
he or they may have sustained by reason of any such viola- 
tion as aforesaid, before any court of competent jurisdiction, 
whether such person shall have been convicted as a cheat 
under this act or not. 


AN ACT TO PUNISH THE FRAUDULENT ISSUE AND TRANSFER OF 
STOCK IN CORPORATIONS. 


Sect. 246. That every president, cashier, treasurer, secre- | 
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ue fraudulent 
e and trans- 


tary, or other officer, and every agent of any bank, railroad, fer of stock by 


> officers of cor- 


manufacturing, or other corporation, who shall wilfully and ee Pen- 


designedly sign, with intent to issue, sell, pledge, or cause to” 
be issued, sold, or pledged, any false, fraudulent, or semi-re- 
lated certificate or other evidence of the ownership or transfer 
of any share or shares of the capital stock of such corporation, 
or any instrument purporting to be a certificate or other evi- 
dence of such ownership or transfer, for the signing, issuing, 
selling, or pledging of which such president, cashier, treasurer, 
or other officer or agent, shall not be authorized by the char- 
ter and by-laws of such corporations, or by some amendment 
thereof, shall be adjudged guilty of felony, and every such per- 
son or persons shall be liable to indictment, and on conviction, 
shall be punished by fine, not exceeding two thousand dollars, 
and by imprisonment in the penitentiary not more than ten 
years, as the jury shall determine. 

Sect. 247. That every president, cashier, treasurer, secre- 
tary, or other officer, and every agent, attorney, servant, or 
employee of any bank, railroad, manufacturing or other cor- 
poration, and every other person who shall knowingly and 
designedly, and with intent to defraud any person or persons, 
bank, railroad, manufacturing or other corporation, issue, 
sell, transfer, assign, or pledge, or cause or procure to be 
issued, sold, transferred, assigned, or pledged any false, fraud- 
ulent, or semi-related certificate or other evidence of owner- 
ship, of any share or shares of the capital stock of any bank, 
railroad, manufacturing or other corporation, every such per- 
son so issuing, selling, transferring, assigning or pledging, or 
causing the same to be done, shall be adjudged to be guilty 
of felony, and shall be liable to indictment, and on conviction, 


Same. 
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shall be punished by fine, not exceeding two thousand dollars, 
and by imprisonment in the penitentiary not more than ten 
years, as the jury shall determine. 


EXCEPTIONS AND WRITS OF ERROR IN CRIMINAL CASES. 


Sect. 248. That exceptions taken to opinions or decisions 


.of any court in this territory, overruling motions in arrest of 


judgment for new trials, or for continuance or change of venue, 
shall be allowed in criminal cases and in penal and qui tam 
actions; and the party excepting to such decisions may as- 
sign the same for error, in the same manner as in civil cases. 


DEFINITIONS. 


Sect. 249. The general terms “ whoever,” “any person,” 
“any one,” and the relative pronouns, “he” and “they,” as 
referring to these terms, include females as well as males, un- 
less there is some express declaration to the contrary. The 
word “man” is used to signify a male person of any age, 
and the word “ woman” a female person of any age. 

Sect. 250. The use of any word expressive of the “ re- 
lationship, state, condition, office, or trust of any person, as 
of parent, child, ascendant, descendant, minor, infant, ward, 
guardian,” or the like, or of the relative prenouns “he” or 
“they” in reference thereto, includes both males and females. 

Sect. 251. The use of the singular number includes the 
plural, and the plural the singular, and the words used in the 
masculine gender include the feminine also, unless by reason- 
able construction it appears that such was not the intention 
of the language. 

Sect. 252. Whenever any property or interest is intended 
to be protected, by a provision of the penal law, and the 
general term “person,” or any other general term, is used 
to designate the “ party” whose property is intended to be 
protected, the provisions of such penal laws and the pro- 
tection thereby given, shall extend to the property of the 
territory, or of any county, and of all public or private cor- 
porations. 

Secr. 253. The word “accused” is intended to refer to 
any person who, in any legal manner, is held to answer for 
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any offence at any stage of the proceedings, or against whom 
complaint in a lawful manner is made, charging the commis- 
sion of an offence, including all proceedings, from the order 
for arrest to the final execution of the law, and the word 
“defendant” is used in the same sense. 

Secr. 254. A “criminal action,” as used in this code, i raina 
means the whole and any part of the procedure which the 
law provides for bringing offenders to justice, and the terms 
“prosecution,” “criminal prosecution,” “accusation,” and 
“ criminal accusation,” in the same sense. 

Sect. 255. An “accused person” is termed a convict after | “t Accused 
final condemnation by the highest court of resort, which by” 
law has jurisdiction of his case, and to which he may have 
thought proper to appeal. 

Secr. 256. The term “criminal process” is intended to | ‘Criminal 
signify any capias, warrant, citation, summons, attachment, 
or other written precept or order issued in a criminal proceed- 
ing, whether the same be to arrest, commit to jail, collect 
money, or for whatever other purpose used. 

Secr. 257. The word “writing” includes printing; the ,,“ Writine”— 
word “ oath” includes affirmation. 

Sect. 258. The word “signature” includes the mark of a “Signature.” 
person unable to write his name; a mark shall have the same 
effect as a signature, when the name is written by some other 
person, and the mark is made near thereto by the person un- 
able to write his name. 

Sect. 259. Except where a word, term, or phrase is spec- pene aa. 
ially defined, all words used in this code are to be taken and 
construed in the sense in which they are understood in 
common language, taking into consideration the context and 
subject-matter relative to which they are employed. 

Secr. 260. And be it further enacted, that all civil rights on Cit rights ac- 
which have accrued under any former act or law of this former act or law 
territory are hereby reserved and continued, and the same 
may be prosecuted to judgment and enforced by execution 
and satisfaction, and that all violations of the criminal law 
heretofcre in force may be proceeded with by indictment and 
trial, or other lawful or proper proceéding or proceedings, to 
conviction and punishment, the same as if this criminal code 
had not been enacted. 

Sect. 261. That the words General Assembly, when used 
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The words j imi ` : 
aet em in the criminal code, be construed to mean the Legislative 


biy” mean what. Assembly of Dakota Territory. 


eo Sect. 262. This criminal code shall take effect and be in 
force from and after its passage and approval by the gov- 
ernor. 
FORMS. 


The following forms may be substantially followed, vary- 
ing the terms to suit the case : 


FORM OF INFORMATION, 


Tue Territory oF DAKOTA, 
county, 


magn ofin: The complaint and information, of A B, of said county, 
made before C D, esquire, one of the justices of the peace in 
and for said county, on the day of , 18—, who being 
duly sworn, on his own oath says, that the crime of (larceny) 
has been committed in the county of , (and that one 
E F committed the same), or say (and that he has just and 
reasonable grounds to suspect that one E F had committed 
the same). 

Subscribed and sworn to before me, 
C—— D—, Justice of the Peace. 


ss. 

















FORM OF A WARRANT. 


Tue Territory oF DAKOTA, i 
county, i 


In the name and by the authority of the Territory of Dakota. 
Formofawar- To all sheriffs, constables, and coroners of said territory 
i (and to esquire, if directed to a private person) : 

It appearing that E F has committed the crime of (lar- 
ceny) in the county of , you are therefore commanded 
forthwith to arrest E F, and bring him before me or some 
other magistrate of said county, to be dealt with according to 


law. 
A—— B——, Justice the Peace. 








CHAP. IX.] CRIMINAL PROCEDURE. 229 


FORM OF ORDER THEREON WHEN SUCH WARRANT IS TO BE EXECUTED 
BY A PERSON THEREIN NAMED. 


Ordered, That John Boe, named in the within warrant, be 
hereby authorized to execute the same. 
(Date.) B , Justice of the Peace. 








FORM OF COMMITMENT FOR FURTHER EXAMINATION. 


Tue TERRITORY or DAKOTA, s 
county, ; 


In the name and by the authority of the Territory of Dakota. 
To the keeper of the common jail of said county: ona 
Receive into your custody, and safely keep, for further ex- ™ "4 
amination, E F, who is charged, before me, with having com- 
mitted the offence of (larceny). 
Given under my hand this ——- day of , 18—. 
B——, Justice of the Peace of said county. 














FORM OF AN ORDER TO BRING UP A PRISONER FOR EXAM- 
INATION. 


Tur TERRITORY or DAKOTA, 
county, 
In the name and by the authority of the Territory of Dakota. 
To the keeper of the common jail of said county: Form ofan 
You are hereby commanded to bring E F, a prisoner in prisoner for ex 
your custody, to my office, in ——, in said county, for further "4" 


examination. 
Given under my hand this day of , 18—. 
B——, Justice of the Peace. 


ss. 














FORM OF SUBPŒNA FOR WITNESSES TO ATTEND AN 
EXAMINING COURT. 


Tue TERRITORY or DAKOTA, 
county, 
In the name and by the authority of the Territory of Dakota. 

To any sheriff or constable of said county : Form of sub- 

You are commanded to summon A, E, I, O, and U, to be pans for witness 
and appear before me at my office at „in said county, 
forthwith (or on the day of , instant, at — o’clock, 
in the —noon), to testify the truth in behalf of the plaintiff 

20 


S8. 
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(or defendant), on the examination of the charge against E 
F, of having committed the offence of (larceny). 
Given under my hand this day of , 18—, 
B——,, Justice of the Peace of said county. 











FORM OF OATH OF WITNESSES ON THE EXAMINATION. 


Form ofoath You do solemnly swear that the evidence you shall give 
of witnesses between the Territory of Dakota and E F, touching the 
charge exhibited against him, now in hearing, shall be the 
truth, the whole truth, and nothing but the truth; so help 

you God. 


FORM OF AN AFFIRMATION. 


main *°% You do solemnly, sincerely, and truly declare and affirm 
that the evidence you shall give between the Territory of 
Dakota and E F, touching the charge exhibited against him, 
now on trial, shall be the truth, the whole truth, and nothing 
but the truth; and this you do 'under the pains and penalties 
that may ensue thereon. 


FORM OF RECOGNIZANCE OF BAIL. 














THE TERRITORY OF T 
against E F— } For the offence of larceny. 
Form ofrecog- Be it remembered that. on the day of , 18—, A—, 
Hance orik ot county, Dakota, and B , of county, Dakota, 





appeared personally before me, A B, a justice of the peace of 
county, and severally acknowledged themselves jointly 
indebted to the Territory of Dakota, in the sum of dol- 
lars, to be made and levied of their respective goods, chattels, 
lands, and tenements, to be void, however, if the said E F, 
shall personally appear at the next 1o ctober) term of the dis- 
trict court of county, on the first day thereof, or if the 
recognizance be taken in term time, then it must require the 
party to appear on some day of the term to be herein desig- 
nated to answer to an indictment preferred against him for 
the offence of (larceny) and to do and receive what shall be 
by said court, then and there enjoined upon him, and shall 
not depart the said court without leave. 
Witness our hands, this day of , 18—. 
fi 


B——. 

















Taken, subscribed, and acknowledged, 
the day and year first above written. 
B—, Justice of the Peace. 
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RECOGNIZANCE OF A WITNESS. 


a NONY Ob DAKOTA For the offence of larceny. 
against E F—_, 

Be it remembered that on the day of , 18—, that , worm of recog: 
G H, of the county aforesaid, appeared before me, a justice ness. 
of the peace of said county, and acknowledged himself in- 
debted to the Territory of Dakota, in the sum of dol- 
lars, to be levied on his goods, chattels, lands, and tenements, 
to be void, however, upon his appearing in the district court 
of said county of ——, on the first day of its next (October) 
term (or if the recognizance is taken in term time, then it 
must require the witness to appear on some day of the term, 
to be herein designated), to testify on behalf of the plaintiff 
(or defendant) in the above-named prosecution, and not de- 
part without leave of said court. 

Taken, subscribed, and acknowledged, 

the day and year above written. G. H. 
A B , Justice of the Peace. 























FORM OF MITTIMUS IN OFFENCES NOT BAILABLE. 


THE TERRITORY OF DAKOTA, 
county, 
In the name and by the authority of the Territory of Dakota. 
To the keeper of the common jail of said county. Form of mit- 
You are commanded to receive into the jail of county, timus in offences 
E F, and him safely keep until discharged by due course of 
law, he having been held by me as an examining court for 
trial in the district court of county, on the charge of 
, after first having inquired into the truth and probability 
of said charge exhibited against him by the oath of all the 
witnesses attending such examination. 
Given under my hand, as justice of the peace of —— 
county, this day of , 18—. 
A—— B—, Justice of the Peace. 


8S. 




















FORM OF MITTIMUS IN BAILABLE CASES. 


Tue Territory oF DAKOTA, 
county, 
In the name and by the authority of the Territory of Dakota. 
To the keeper of the common jail of said county : Form of mit- 
You are commanded to re¢eive into the common jail of {mus in bailable 
county, E F, and him safely keep until discharged by 


| ss. 
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due course of law, he having been held by me as an examin- 
ing court for trial, in the district court of county, on the 
charge of (larceny), after having first inquired into the truth 
and probability of said charge exhibited against him by the 
oath of all the witnesses in attendance on such examination, 
and allowed to give bail in the sum of dollars, for de- 
fault of which he is committed to jail. 

Given under my hand, as justice of the peace of —— 
county, this day of , 18—. 

A—— B——, Justice of the Peace. 














FORM OF AN INDORSEMENT ON THE FOREGOING. 


Bail ought to be taken in the sum of dollars. 
B , Justice of the Peace. 











FORM OF BAIL AFTER COMMITMENT. 


Tue TERRITORY of DAKOTA, 
— county, 

Be it remembered, that on the day of , 18—, 
E P, of county, Dakota, and G H and I J, of —— 
county, Dakota, appeared personally before the undersigned, 
two justices of the peace of county, and severally and 
jointly acknowledged themselves indebted to the Territory of 
Dakota, in the sum of dollars, to be made and levied 
on their respective goods, chattels, lands, and tenements, to 
be void, however, if the said E F, who has been committed 
to the common jail of county, shall personally be and 
appear at the next term of the district court of —— 
county, on the first day thereof, to answer an indictment to 
be preferred against him, for the offence of (larceny), and to 
do and receive what shall be by said court enjoined upon 
him, and shall not depart the said court without leave. 


| ss. 
































Witness our hands, this day of , I8—. . 
E— F—, 
G—— H—; 
I J —. 





Taken, subscribed, and acknowledged the day and year first 
above written. 
A—— B——, Justice of the Peace. 
K——- L——, Justice of the Peace. 
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FORM OF COMMITMENT OF WITNESS FOR REFUSING TO 
ENTER INTO A RECOGNIZANCE, 


Tae TERRITORY oF DAKOTA, s 
County, 
In the name and by the authority of the Territory of Dakota. 
To any constable of said county, and to the keeper of the _ Form of com- 


Si mitment of wit- 
common jail thereof : ness for refusing 


We command you, the said constable, forthwith to convey teeoguimnee. 
and deliver into the custody of the said keeper, the body of 
C JD, it appearing, by the examination of.the said C D, on 
oath, before me, one of the justices of the peace of said 
county, that he is a material witness against the said E F, 
on a charge of (larceny), and it having been adjudged by me 
that the said offence has been committed, and that there is 
probable cause to believe the said E F to be guilty thereof, 
and the said C D, having been required to enter into recog- 
nizance in the sum of dollars for his personal appearance 
at the next term of the district court of county, on 
the first day thereof, to give evidence on behalf of the terri- 
tory against the said E F for the offence aforesaid, with which 
requisition the said C D has refused to comply, and you, the 
said keeper of the said jail are hereby required to receive the 
said C D into your custody, in the said jail, and him safely 
keep, until he shall enter into such recognizance, or be other- 
wise discharged according to law. l 

day of , 18—. 


Given under my hand, this 
A B , Justice of -the Peace. 


























FORM OF A WARRANT TO DISCHARGE A PRISONER UPON HIS 
FINDING SURETIES AFTER COMMITMENT. 


Tue Territory or DAKOTA, 
County, 


In the name and by the authority of the Territory of Dakota.. 


To the keeper of the common jail of said county : Form of war- 

Discharge from imprisonment E F, if detained in your cus- Sheree predne 
tody for no other cause than what is mentioned in the warrant Upon finding 
for his commitment, under the hand of A B, justice of the commitment. 
peace for said county, dated the day of , 18—. - 

Given under hand as justice of the peace of said 
county, this day of , 18—. 

A—— B—, Justice of the Peace. 


K—— L——, Justice of the Peace. 
Approved April 28, 1862. 




















W. JAYNE, Governor. 
20* 
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COMMISSIONERS. 


CHAPTER 10. 


AN ACT PROVIDING FOR THE APPOINTMENT OF COMMISSI 
ERS TO TAKE THE ACKNOWLEDGMENT OF DEEDS, 4 
OTHER INSTRUMENTS, AND DEFINING THE DUTIES THE 
OF. 


Be it enacted by the Legislative Assembly of the Territor: 
Dakota: 


Section 1. The governor shall have power to appoint 


- or more commissioners in any state of the United States 


of the territories belonging to the United States, who s 
continue in office during the pleasure of the governor, : 
shall have authority to take the acknowledgment and pı 
of the execution of any deed, or other conveyance, or leas: 
any lands lying in this territory, and of any contract, lette 
attorney, or any other writing under seal or not, to be u 
or recorded in this territory. 

Sect. 2. Such acknowledgment or proof, so taken, accc 
ing to the laws of this territory, and certified to by any s 
commissioner under his seal of office, and annexed to or 
dorsed on such instrument, shall have the same power : 
effect as if the same had been made before any officer autl 
ized to perform such acts in this territory. 

Sect. 3. Every commissioner, appointed as before m 
tioned, shall have power to administer an oath which may 
lawfully required in this territory to any person willing 
take the same, and to take and duly certify all deposition: 
be used in any of the courts of this territory in conformit: 
the laws thereof, either on interrogatories proposed unde 
commission from any court of this territory, or by consen 
parties, or on legal notice given to the opposite party; | 
all such acts shall be as valid as if done and certified acc: 
ing to law by a proper-officer in this territory. 

Sect. 4. Every such commissioner, before performing 
duty, or exercising any power by virtue of his appointm 
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shall take and subscribe an oath or affirmation before a judge 
or a clerk of one of the courts of record of the state or terri- 
tory in which such commissioner shall reside, well and faith- 
fully to execute and perform all the duties of sach commissioner, 
under and by virtue of the laws of the Territory of Dakota, 
which oath, with a description or impression of his seal of 
office, shall be filed in the office of the secretary of this terri- 
tory. , 
Secr. 5. This act shall take effect and be in force from | Take effect, 
and after its passage. l 


Approved April 12, 1862. 
W. JAYNE, Governor. 








CORPORATIONS. 


CHAPTER Itt. 


AN ACT TO PROVIDE FOR CORPORATIONS FOR MANUFAC- 
TURING, MINING, LUMBERING, AGRICULTURAL, MECHAN- 
ICAL, AND CHEMICAL PURPOSES. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


Section 1. Any three or more persons desirous of forming ieee 
a corporation for the purpose of carrying on any kind of Potion, make 

manufacturing, mining, lumbering, agricultural, mechanical, fiestra °° 
or chemical business, may make, sign, and acknowledge, be- 

fore some officer authorized to take the acknowledgment of 

deeds, a certificate in writing, in which shall be stated the 

name of such corporation, and the object for which the cor- 

poration shall be formed, the amount of the capital stock of 

such corporation, the term of its existence (which shall not 

exceed ten years), the number of shares of which said stock 

shall consist, the number of trustees, and their names, who 

shall manage the concerns of said corporation for the first 


Certificato to 
be filed, where. 


When filed, 
persons signing 
shall be known 
as corporate 
body, with what 
powers, 


Proviso. 


Business man- 
aged by trustees. 


Notice of clec- 
tion of trustees 
to be given, how. 


Election to bo 
by ballot. 


Vacancies, 
how filled. 
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year, and the names of the town and county in which the 
Operations of said corporation are to be carried on. 

Sect. 2. Such certificate shall be filed in the office of reg- 
ister of deeds of the county in which the business of the cor- 
poration shall be carried on, and a duplicate thereof shall be 
filed in the office of the secretary of the territory. 

Secr. 3. When such certificate shall have been filed as 
aforesaid, the persons who shall have signed and acknowl- 
edged the same, and their successors, shall be a body politic 
and corporate, by the name stated in such certificate, and by 
that name may have succession, and shall be capable of suing 
and being sued, and they may have a common seal, and may 
alter the same at pleasure; and they shall, by their corporate 
name, be capable of purchasing, holding, and conveying any 
real and personal estate whatever, which may be necessary to 
enable the said corporation to carry on the business named in 
such certificate, but shall not mortgage the same, or give any 
lien thereon: Provided, That the amount of real estate so 
owned and held shall not at any time exceed forty acres to 
each stockholder in such corporation, unless it shall be an 
agricultural corporation. 

Secr. 4. The stock, property, and concerns of such corpo- 
ration shall be managed by not Jess than three nor more than 
nine trustees, who shall respectively be stockholders in such 
corporation, and who shall, except the first year, be annually 
elected by the stockholders, at such time and place as shall be 
directed by the by-laws of the corporation. 

Sect. 5. Public notice of the time and place of holding 
such election shall be given, not less than ten days previous 
thereto, by publication in the newspaper printed nearest the 
place where the business of the corporation shall be carried 
on, or in such other manner as shall be prescribed by the by- 
laws of the corporation ; and the election shall be made by 
such of the stockholders as shall attend for that purpose, 
either in person or by proxy. 

Sect. 6. All elections shall be by ballot, and each stock- 
holder shall be entitled to one vote in said corporation; and 
the persons receiving a majority of the votes shall be trus- 
tees; and when any vacancy shall happen among the trustees, 
by death, resignation, or otherwise, it shall be filled for the 
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remainder of the year in such manner as shall be provided for 
by the by-laws of the corporation. 

Sor. 7. In case it shall happen at any time that an elec- „Jn ess no a 
tion of trustees shall not be made on the day fixed for such 99.007,°P- 
election by the by-laws of said corporation, the corporation 
for that reason shall not be dissolved; but jt shall be lawful 
on any other day to hold an election for trustees, as shall be 
provided for by the said by-laws; and all acts of the trustees 
shall be valid and binding as against such corporation, until 
their successors shall be elected. _ 

Secr. 8. The trustees hall have power to make and pre- ,,Powers of 
scribe such by-laws, rules, and regulations respecting the 
management, control, and disposition of the stock; property,. 
and business of such corporation, as they may deem expedi- 
ent and proper, not inconsistent with the constitution of the 
United States, or the organic act of this territory, and shall 
have power to appoint and employ officers, clerks, and ser- 
vants, for conducting and carrying on the business, of such 
corporation, and determine their duties, and the salaries and 
wages to be paid them. 

Sect. 9. It shall be lawful for the trustees to call in and Same. 
demand from the stockholders respectively, all such sums of 
money by them subscribed, at such times and in such pay- 
ments or instalments as the trustees shall deem proper; and, 
if apy stockholder shall fail to pay the amounts so required to 
be paid, at the times required for such payments, the stock of 
such delinquent stockholder, or such portions thereof as may 
be required to meet such payments, may be sold by the trus- 
tees, at public auction, after giving public notice of the time 
and place of such sale, at least twenty days previous thereto, 
by publication of such notice in the newspaper printed near- 
est the place of business of such corporation, or by giving 
such notice in such other manner as shall be prescribed by 
the by-laws of such corporation; and the surplus, if any 
arising from the sale of such stock, over and aboye the 
amount due thereon, shall be paid by the trustees to such 
delinquent stockholder: and a transfer of stock so sold, made 
by the trustees, in the name of the holder of the stock, shall 
vest a good and valid title thereto in the purchaser; or the 
said corporation may commence and prosecute, in any 
court of competent jurisdiction, an action against any sub- 
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scriber for stock in said corporation, and recover judgment for 
amount due on his subscription, with interest thereon, from 
the time the same was required to be paid, and have execu- 
tion therefor. 

Secr. 10. The stock of said corporation shall be deemed 
personal estate, and shall be transferable in such manner as 
shall be prescribed by the by-laws of the corporation ; but no 
shares shall be transferable until all previous calls thereon 
shall have been fully paid in, or they shall have been sold, as 
provided in the preceding section, for the non-payment 
thereon; and it shall not be lawful for such corporation to 
use any of their funds for the purchase of any stock in any 
other corporation. 

Sect. 11. The stockholders of any corporation organized 
under the provisions of this act, shall be jointly and individ- 
ually liable for all debts that may be due and owing to all 
their clerks, laborers, and servants, for services performed for 
such corporation. 

Secr. 12. All such stockholders shall be jointly and indi- 
vidually liable for the payment of all other debts of such cor- 
poration, to be recovered of the stockholder who is such when 
the debt is contracted; but he shall not be so liable except as 
is mentioned in the preceding section, unless suit shall be 
commenced against such stockholder for such debt, within 
three years from the time he shall have ceased to be a stock- 
holder in such corporation, or unless an execution, issued 
against the corporation for the collection of such debt, shall 
have been returned unsatisfied in whole or in part. 

Sect. 13. No person holding stock in such corporation, 
as executor, administrator, guardian, or trustee; and no per- 
son holding such stock as collateral security shall be person- 
ally subject to any liability as stockholder of such corporation ; 
but the person pledging such stock shall be considered as 
holding the same, and shall be liable as a stockholder accord- 
ingly, and the estates and funds in the hands of such executor, 
administrator, guardian, or trustee shall be liable in like man- 
ner as the.testator or intestate would have been, if he had 
been living, or the ward competent to act and hold the same 
stock in his own name. 

Sect. 14. Every such executor, administrator, guardian, 
or trustee shall represent the share of stock in his hands at 


CHAP. XI] CORPORATIONS. 239 


all meetings of the corporation, and may vote accordingly as 
a stockholder; and every person who shall pledge his stock 
as aforesaid, may nevertheless represent the same at all such 
meetings, and may vote accordingly as a stockholder. 
Secor. 15. Nothing but money shall be considered as pay- Nothing but 


ment of the capital stock of any corporation formed under the ered ar payment 
provisions of this act; and no loan of money shall be made &- 
by any such corporation to any stockholder therein. 

Secr. 16. The legislature may, at any time, alter, amend, maellature, 
or repeal this chapter; but such amendment shall not, nor repeal. Dis- 


solved corpora- 
shall the dissolution of any such corporation take away or tion still liable. 
impair any remedy given against any such corporation, its 
stockholders or officers, for any liability which shall have been 
previously incurred.. 

Sect. 17. Any corporations formed under this act may Piel cara 
increase or diminish its capital stock, and may also extend its diminish stock. 
business to any other manufacturing, mining, lumbering, agri- 
cultural, mechanical, or chemical business, in the manner here- 
inafter provided ; and any existing company, heretofore formed, 
may come under and avail itself of the privileges and pro- 
visions of this act, by complying with the following provisions ; 
and thereupon such company, its officers and stockholders, 
shall be subject to all the restrictions, duties, and liabilities of 
this act. 

Sect. 18. Whenever any company shall desire to avail Whenever com- 
itself of the privileges and provisions of this act, or shall de- avai itself of 
sire to increase or diminish the amount of capital stock, or meeting of stockt- 
extend or change its business, a meeting of the stockholders called, how. 
shall be called by the trustees, whose duty it shall be to pub- 
lish a notice of such meeting, signed by a majority of them, 
in a newspaper printed in the county, if any shall be pub- 
lished therein; and if none, then in a newspaper printed near- 
est their place of business, at least three successive weeks, and 
to serve personally on each stockholder a written or printed 
copy thereof, or deposit such copy in the post-office, addressed 
to each stockholder, at his usual place of residence, at least 
three weeks before the day fixed upon for holding the meet- 
ing. Such notice shall specify the object of such meeting, 
the time and place when and where such meeting shall be 


held, and the amount to which it is proposed to increase or 
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diminish the capital stock, and the business to which the 
company would be extended or changed. 

Sect. 19. At the time and place specified in the notice 
provided for in the preceding section, the stockholders present 
in person or by proxy shall organize, by choosing one of the 
trustees chairman of the meeting, and also a suitable person 
for secretary, and proceed to vote; and if, on canvassing the 
votes, it shall be found that votes representing at least two 
thirds of all the shares of stock of such company have been 
given in favor of increasing or diminishing the amount of 
capital, or [of] increasing or extending its business, or in 
favor of availing itself of the provisions and privileges of this 
act, as aforesaid, a certificate of the proceedings, showing a 
compliance with the provisions of this act, the business to 
which the company is extended or changed, and the amount 
to which the capital stock shall be increased or diminished 
shall be made out, signed, and verified by the chairman and 
secretary of the meeting; and such certificate shall be ac- 
knowledged by the chairman and secretary, and filed as re- 
quired by the first section of this act; and when so filed, the 
capital of such corporation shall be increased or diminished 
to the amount specified in such certificate, and the business 
extended or changed as aforesaid, and the company shall be 
entitled to the provisions and privileges, and be subject to 
the liabilities of this act, as the case may be. 

Sect. 20. It shall be the duty of the trustees of every such 
corporation or company to cause a book to be kept by the 
treasurer or clerk thereof, containing the names of all persons 
alphabetically arranged, who are or shall have been, within 
six years, stockholders of such company, and showing their 
place of residence, and number of shares of stock held by 
them respectively, and the time when they respectively be- 
came the owners of such shares, every transfer of stock, and 
the amount of stock actually paid in; which book shall, dur- 
ing the usual business hours of the day, on every day except 
Sunday, be open for the inspection of stockholders and 
creditors of the company, and their personal representatives, 
at the office or principal place of business of such company, 
in the county where its business operations shall be located; 
and any and every such stockholder, creditor, or representa- 
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tive shall have a right to make extracts from such book, and ,,i9 aar 
no transfer of such stock shall be valid for any purpose what- °%red in book. 
ever, except to render the person to whom it shall be trans- 

ferred liable for the debts of the company, according to the 
provisions of this chapter, until it shall have been entered 

therein, as provided in this section, by an entry showing to 

and from whom transferred. Such book shall be presump- 

tive evidence of the facts therein stated, in favor of the plain- 

tiff, in any such suit or proceeding against such company, or 

against one or more stockholders. Every officer or agent of ,, Neglectin rela- 
any such company, who shall neglect to make any proper Penalty. 
entry in such book, or shall refuse or neglect to exhibit the 

same, or allow the same to be inspected, and extracts to be 

taken therefrom, as provided by this section, shall be deemed 

guilty of a misdemeanor, and, upon conviction thereof, shall 

be punished by fine not exceeding four hundred dollars, or by 
imprisonment not exceeding six months: and the company 

shall forfeit and pay for every such neglect or refusal, to the 

party injured thereby, all the damages resulting therefrom, 

and every company that shall neglect. to keep such books 

open for inspection as aforesaid, shall forfeit and pay the 

sum of fifty dollars for every day it shall so neglect; to be 

sued for and recovered in the name of the United States, by 

the district attorney of the county in which the business of 

such corporation shall be located, or of the county to which it 

may be attached for judicial purposes. 

Sect. 21. Any company or. corporation formed. and or- „oompany 0 
ganized under the provisions of this act, is hereby prohibited {fet fom bank- 
from exercising any banking powers, under any pretence what- 
ever, under a penalty of forfeiting their right of incorporatiom 
“under or by virtue of this act. 

= eor. 22. This act shall take effect from and after its mateo effect, 
passage. 

Approved May 7, 1862. 

W. JAYNE, Governor. 
21 
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COUNTIES AND COUNTY SEATS. 


CHAPTER 12. 


AN ACT TO ESTABLISH THE COUNTY OF BON HOMME, AND 
LOCATE THE COUNTY SEAT THEREOF. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


Section 1. The district of country embraced within the 
following described boundaries, shall be, and is hereby de- 
clared to be, a county, to be known as Bon Homme county, 
to wit: commencing at a point on the Missouri river, on line 
between ranges 57. and 58; thence along the main channel 
of the Missouri river to the mouth of Choseau creek; thence 
along the eastern and northern boundary of the Yankton 
Indian Reservation to the north line of township No. 96; 
thence east along said line to the range line between ranges 
57 and 58; thence south on said range line to the place 
of beginning. : 

Sect. 2. And the town of Bon Homme is hereby declared 
to be the county seat of the said county. 

Secr. 3. This bill shall take effect from and after its pas- 
sage, and approval by the governor. 


Approved April 5, 1862. 
W. JAYNE, Governor. 


CHAPTER 13. 


AN ACT FOR THE ESTABLISHMENT OF CLAY COUNTY IN THE 
TERRITORY OF DAKOTA. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


Section 1. That the district of country embraced within 
the following described boundaries shall be, and is hereby 
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declared to be Clay county, to wit: commencing at the point 

where range line between 50 and 51 intersects the Missouri 

tiver, and following up the main channel of the Missouri 

river to the range line betweén 53 and 54 west; thence north 

of said line to the northern boundary of township 95; thence 

east of the said line to the range line between 50 and 51 

west; thence west of said range line to the place of begin- 

ning. 

Sect. 2. This act shall be in force from and after its pas- | Take effect, 

sage, and approval by the governor. 


Approved April 10, 1862. 
W. JAYNE, Governor. 


CHAPTER 14. 


A BILL FOR AN ACT FOR THE ESTABLISHMENT OF COLE 
COUNTY, IN THE TERRITORY OF DAKOTA. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota : 


Secton 1. That the district of country embraced within rae, 
the following described boundaries shall be, and is hereby 
declared to be, Cole county, to wit: commencing at the con- 
fluence of the Big Sioux with the Missouri river, and follow- 
ing up the main channel of the Missouri river to the range 
line between ranges 50 and 51 west; thence north of said 
range lines, to the northern boundary of township 93; thence 
east to the Big Sioux river; thence down the main channel of 
the Big Sioux river to the place of beginning. 

Secr. 2. This act shall take effect and be in force from | Take effect, 
and after its passage, and approval by the governor. 


Approved April 10, 1862. 
W. JAYNE, Governor. 
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CHAPTER 15. 


A BILL FOR AN ACT CREATING AND ESTABLISHING JAYNE 
AND HUTCHINSON COUNTIES, DEFINING THE COUNTY LINES 
OF THE SAME, AND FOR OTHER PURPOSES. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


Section 1. That so much of the Territory of Dakota as is 
embraced in the following described limits be, and the same 
is hereby created into, and declared to be a county to be 
known as Jayne county, to wit: commencing at the north- 
east corner of Yankton county; thence north thirty miles; 
thence west twenty-four miles; thence south to the north- 
west corner of Yankton county; thence east on the north 
boundary line of Yankton county, to the point of commence-. 
ment. 

Sect. 2. The said county of Jayne is hereby attached to 
the county of Yankton for election, judicial, and revenue 
purposes. 

Secr. 8. That so much of the Territory of Dakota as is 
embraced in the following described limits be, and the same 
is hereby created into, and declared to be a county, to be 
known as Hutchinson county, to wit: commencing at the 
north-west corner of Bon Homme county; thence north on 
the east boundary line of Gregory county thirty miles ; thence 
east to the north-west corner of Jayne county; thence 
south on the west boundary line of Jayne county to the north- 
west corner of Yankton county; thence west on the north 
boundary line of Bon Homme county to the point of com- 
mencement. 

Secr. 4. The said county of Hutchinson is hereby at- 
tached to Bon Homme county for election, judicial, and reve- 
nue purposes, 

Scr. 5. This act to take effect, and be in full force, from 
and after its passage, and its approval by the governor. 


Approved May 8, 1862. 
W. JAYNE, Governor. 
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CHAPTER 16. 


AN ACT-TO ESTABLISH THE COUNTIES OF LINCOLN, MIN- 
NEHAHA, BROOKINGS, AND DEUEL. 


Be it enacted by the Legislative: Assembly of the Territory of 
Dakota : 


Szction 1. That so much of the Territory of Dakota as is „Boundaries of 
embraced in the following boundaries, be and the same is Mc. 
hereby established as the county of Lincoln. Beginning at 
the south-east corner of township 94, north of range 48 west; 
thence west to the south-west corner of township 94, north of 
range 50 west; thence north to the south-west corner of 
township 96, north of range 50 west; thence west to the 
south-west corner of township 96, north of range 53 west; 
thence north to the north-west corner of township 100, north 
of range 53, west; thence due east to the Big Sioux river; 
thence south along the course of said river to place of be- 
ginning. . 

Secr. 2. That so much of the Territory of Dakota as is „Boundaries of 
embraced in the following boundaries, be and the same is Minnehaha. 
hereby established as the county of Minnehaha: beginning 
at the south-west corner of the state of Minnesota; thence 
west to the south-west corner of township 101, north of range 
53 west; thence due north to the north-west corner of town- 
ship 106, north of range 53 west; thence due east to the 
boundary line between the state of Minnesota and the Terri- 
tory of Dakota; thence south on said boundary line to place 
of beginning. 

Secr. 3. That so much of the Territory of Dakota as lies „Boundaries ot 
within the following boundaries, be and the same is hereby Brookings. 
established as the county of Brookings, beginning at the 
north-east corner of the county of Minnehaha; thence due 
west to the south-west corner of township 107, north of range 
53 west ; thence due north to the north-west corner of town- 
ship 112, north of range 53 west; thence due east to the 
bound@ry line between the state of Minnesota and Territory 
of Dakota; thence south along said boundary line to place of 
beginning. 

21* 
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mae eee ae Szct. 4. That so much of the Territory of Dakota as is 
Denar embraced in the following boundaries, be and the same is 
hereby established as the county of Deuel; beginning at the 
north-east corner of the county of Brookings; thence west to 
the south-west corner of township 113, north of range 53 
west; thence north to the north-west corner of township 124, 
north of range 53 west; thence due east to the boundary 
line between the state of Minnesota and the Territory of 
Dakota; thence south along said boundary line to place of 
Proviso. beginning: Provided, That all territory from which the Indian 
title is not yet extinguished shall form no part of said county, 

until the Indian title shall be extinguished from the same. 
aea Sect. 5. And be it further enacted, that for judicial and 
one county with election purposes, the counties of Lincoln, Minnehaha, Brook- 
eels: ings, and Deuel, form one and the same county, with the 
county seat at Sioux Falls city, in the county of Minnehaha. 


ie Falsa SECT. 6, And be it further enacted, that the county seat 


ity, 
nehata county. of Minnehaha county, be established temporarily at Sioux 
Falls city. 
Take effect, Secr. 7. This act shall take effect and. be in force from 


when. 3 ate 
and after its passage. 


Approved April 5, 1862. 
W. JAYNE, Governor. 


CHAPTER 17, 


AN ACT TO ESTABLISH CERTAIN COUNTIES, AND FOR 
OTHER PURPOSES. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


B ere crane: ~ Sgction 1. That so much’of the Territory of Dakota as 
enno; lies within the following boundaries, be and the same is here- 
by established as the county of Sheyenne: beginning at the 
north-east corner of the county of Stevens, from thence 
along the centre of Red river to the north-east corner of 
Deuel county ; from thence west to the western @ine of 


range 62; from thence north to the south-west corner 
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of the county of Stevens; from thence east to the place of 
beginning. 

Sect. 2. That so much of the Territory of Dakota as lies „Boundaries of 
within the following boundaries, be and the same is hereby Yens. 
established as the county of Stevens: beginning at a point in 
the centre of the Red river of the North, at the point where 
the north line pf township No. 134 north crosses said river ; 
from thence west to the west line of range No. 62 west; 
from thence north to the north line of township No. 144 
north ; from thence east to the centre of the said river; from 
thence along the centre of said river to the place of beginning, 
as per the fifth principal meridian, according to the Minnesota 
government survey. 

Secr. 3. That so much of the Territory of Dakota as lies Boundaries of 
within the following boundaries, be and the same is hereby per 
established as the county of Chippewa: beginning at the 
north-west corner of Stevens county; from thence north ten 
townships; from thence east to the centre of Red river; 
from thence along the centre of Red river to the south-east 
corner of the county of Stevens; from thence west to the 
place of beginning. 

Secr. 4. That so much of the Territory of Dakota as lies , Boundaries of 

y of Kitt- 
within the following boundaries be, and the same is hereby *%- 
established as the county of Kittson: beginning at the north- 
west corner of Chippewa county; from thence north to the 
boundary line of the British possessions; from thence east, 
along said line, to the centre of Red river; from thence, along 
the centre of said river to the south-east corner of the county 
of Chippewa, to the place of beginning. 

Sect. 5. The governor shall appoint three persons for an eal 
each of the respective organized counties, being residents and stoners, with 
legal voters thereof, commissioners for each of said counties, 
with full power and authority to do and perform all acts and 
duties devolving upon the board of county commissioners of 
any organized county in this territory. The said board of ,, Comasan 
commissioners shall have power to appoint all other officers ofcer. 
that may be required to complete the organization of their 
respective counties. 

Secr. 6. And be it further enacted, That the county seat St Joseph, seat 
of the county of Kittson shall be established temporarily at ntx. 
the town of St. Joseph. 
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iiare efect, Sect. 7. This act shall take effect and be in force on and 
after its passage, and approval by the governor. 


Approved April 24, 1862. 
W. JAYNE, Governor. 


CHAPTER 18. 


A BILL FOR AN ACT CREATING AND ESTABLISHING TODD, 
GREGORY, CHARLES MIX, AND BRUGUIER COUNTIES; TO 
DEFINE THE BOUNDARY LINES OF THE SAME, AND TO 
LOCATE COUNTY SEATS. 


Be it enacted by the Legislative Assembly of the Territory 
of Dakota: 


conarnag, ‘SEoTION 1. That so much territory as is embraced in the 
following described limits be, and the same is hereby created 
into and declared to be one county, — to be known as Todd 
county, to wit: commencing in the middle of the channel of 
the Missouri river at the mouth of the Niobrarah river ; thence 
up the main channel of the Niobrarah river to the south-east 
corner of the Ponka Indian Reserve; thence north, on the east 
line of said reserve, to Ponka creek; thence up the main 
channel of said creek to the north-west corner of the afore- 
said reserve; thence on the west boundary line of said reserve 
to the Niobrarah river; thence up the main channel of said 
river to the west boundary line of the lands ceded by the 
Ponka Indians to the United States government; thence on 
a direct line to the south-west corner of the Fort Randall 
Military Reserve; thence on the south line of said reserve, 
to the south-east corner of the same; thence on the east line 
of said reserve, to the Missouri river; thence down the centre 
of the main channel of said Missouri river to the point of com- 
mencement. 
aae de Secr. 2. The county seat of Todd county, is hereby 
sont, located and established at Mixville, on the Niobrarah river. 
Boundaries of Secr. 3. That so much territory as is embraced in the 


the county of 
Gregory. following described limits be, and the same is hereby created 
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into and declared to be a county, to be known as Gregory 
county, to wit: commencing in the centre of the main 
channel of the Missouri river opposite the north-west corner 
of the Fort Randall Military Reserve; thence on the west 
line of said reserve to the south-west corner of the same; 
thence west on a direct line to a point on the Niobrarah river, 
where the west boundary line of the tract of lands ceded to 
the United States by the Ponka Indians strikes the same; 
thence on the last-named boundary line to the Missouri river ; 
thence down the centre of the main channel of the last-named 
river, to the point of commencement. 

Sect. 4. That the said county of Gregory be, and the moa echoes Tor 
same is hereby attached to the county of Todd, for revenue, *teted purposes. 
election, and judicial purposes. 

Secr. 5. That so much territory as is embraced in the ,,Donndsresof 
following described limits be, and the same is hereby created es Mix. 
into and declared to be a county, to be known as Charles 
Mix county, to wit: commencing at the north-east corner of 
the Yankton Indian Reserve; thence north to Fire Steel 
creek ; thence east up the main channel of said creek to its 
source; thence on a direct line to the head of the main 
branch of Fish or Pratt creek ; thence down the main channel 
of said creek to the Missouri river; thence down the main 
channel of said river to the south-west corner of the Yankton 
Indian Reserve; thence on the west line of said reserve to 
the north-west corner of the same; thence on the north line of 
said reserve to the point of commencement. 

Szer. 6. The county seat of said county of Charles Mix „Papineau ae- 
. y 
is hereby located and established at Papineau on the Missouri #*- 
river, on the claim of Mr. Papineau. 

Sect. 7. That so much territory as is embraced in the „Boundaries of 
following described limits be, and the same is hereby created Bruguier. 
into and declared to be a county, to be known as Bruguier 
county, to wit: commencing at the mouth of Fish or Pratt 
creek ; thence up the main channel of said creek to the source 
of its main branch; thence on a direct line to the source of. 

Fire Steel creek ; thence due west to the Missouri river ; thence 
down the main channel of said river to the point of beginning. 

Secr. 8. The said county of Bruguier is hereby attached „Attached to 
to the county of Charles Mix for election, judicial, and county for stated 
revenue purposes. 
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wens effect, Sect. 9. This act to take effect and be in force from and 
after its passage, and its approval by the governor. 


Approved May 8, 1862. 
W. JAYNE, Governor. 


CHAPTER 19. 


A BILL FOR AN ACT TO CREATE AND ESTABLISH THE COUN- 
TY OF YANKTON, TO DEFINE THE BOUNDARY LINES, AND 
TO LOCATE THE COUNTY SEAT THEREOF. 


Be it enacted by the Legislative Assembly of the Territory of 


Dakota: 
grea Section 1. That so much territory as is embraced in the 
Yankton. following described limits, be and the same is hereby created 


into and declared to be a county to be known as Yankton 
county, to wit: commencing at a point on the Missouri 
river where the range line dividing ranges 53 and 54 west of 
the fifth principal meridian strikes said river; thence north on 
said range line to the north-east corner of township 96, north 
range 54 west; thence west on the north boundary line of 
township 96, to the range line dividing ranges 57 and 58; 
thence south on said range line to the Missouri rwer; thence 
down the main channel of the Missouri river to the point 
of beginning. 
Town of Yank- SECT. 2, The town of Yankton is hereby declared to be 

ton declared 

county seat. the county seat of Yankton county, and the seat of justice is 
hereby located and established at the same. 

eet met, Sect. 3. This act shall take effect and be in force from 
and after its passage, and approval by the governor. 

Approved April 10, 1862. 
W. JAYNE, Governor. 
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CHAPTER 20. 


AN ACT TO PROVIDE FOR THE LOCATION OF THE COUNTY 
SEATS IN THE COUNTIES OF THIS TERRITORY. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 
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Section 1. That when any number of the legal voters of , Blection, how 
any county in this territory equal to one half the highest *- 


number of votes cast at the next preceding general election 
in such county, shall, at least thirty days previous to the next 
ensuing election, petition the county commissioners of such 
county to be allowed to vote on the removal or location of 
the county seat of such county, to any point within such 
county, the said commissioners shall cause to be inserted in 
the notices for the next general election, an article requiring 
the voters of such county to vote on the removal of the 
county seat to, or the location thereof, at the point named in 
the petition. That only one point of removal or location 
shall be voted for in each year, and that point shall be the one 
presenting the largest number of petitions: Provided, That 
the same point was not voted for at the last preceding elec- 
tion, and that it shall be lawful for said petitioners to deposit 
any sum of money or bonds with the county treasurer, which 
they may propose to donate for the erection of public build- 
ings at the point petitioned for: Provided, That in any of the 
counties of the territory in which the county seat has been or 
shall hereafter be located by a vote of the electors of said 
county, the place at which the county seat is so located shall 
be and remain the county seat at least three years after the 
time of taking such vote; and no new vote shall be had on 
the re-location of the county seat until the expiration of said 
three years. 

Secr. 2. The voters of any county, so notified, shall vote 
at the next general election on the removal or location of 
their county seat by ballot, written or printed as follows: 
“For county seat at ” (filling the blank with the place 
named in the petition), or “ Against county seat at 4 
(filling the blank as above); and if a majority of the votes 
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„Morty tode- cast are for the point named in the petition, then that place 
shall be the county seat; otherwise the county seat shall. re- 
main as before. 

carcturnsand  Seor. 3. The votes for and against the removal or location 

in voting ior, Of the county seat shall be returned and canvassed in the 
same manner as the votes for county officers. 

reno county seat ecT. 4. No county seat, in any county in this territory, 

other manner. shall be removed in any other manner than that prescribed in 
this act, except by the amendment or repeal of this act. 

renwal, Secr. 5. If, on canvassing the votes, a majority of them | 

twenty n are found to be in favor of removal, then all the county 
officers — who are required to hold their offices at the county 
seat — shall, within twenty days after such canvass, move their 
offices to the point so elected as the county seat. 

oe Sect. 6. This act shall take effect from and after the first 
day of January, one thousand eight hundred and sixty-four. 

Approved April 24, 1862. 
W. JAYNE, Governor. 


CHAPTER 21. 


AN ACT NAMING AND LOCATING THE COUNTY SEAT OF COLE 
COUNTY. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota : 

je eed Vie: Section 1. That the county seat of Cole county be, and 
the same is hereby named Victoria. 

Located, where. Secr. 2. That the county seat of Cole county be, and the 
same is hereby located on the claim of Joseph Chapillion, on 
section 10, in township 89 north, range 48 west of the fifth 
principal meridian. 

ao Secr. 3. This act shall take effect from and after its pas- 
sage, and approval of the governor. . 


Approved May 7, 1862. 
W. JAYNE, Governor. 


CHAP. XXIL] | COUNTIES AND COUNTY SEATS. 253 


CHAPTER 22. 


AN ACT TO PROVIDE FOR THE LOCATION OF THE COUNTY 
SEAT OF COLE COUNTY. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 

Section 1. That at the first general election held in the ee 
county of Cole, in the Territory of Dakota, the legal voters on location. 
shall vote by ballot for the location of the county seat of said 
county; and the place in said county having the highest 
number of votes, shall be declared to be the permanent county 
seat of said county.. 

Sect. 2. That the votes cast for county seat in said „Return and | 
county shall be returned by the several judges of elections in in.cther elec- 
said county, to the registrar of deeds of said county, as is 
provided by law for the return of votes in other cases, to the 
registrar of deeds, and canvassed by him as is provided for. 
the canvass of votes by law; and after said canvass, he shall 
declare the place having the highest number of votes, to be 
the'county seat of said county. 

Secr. 3. If any two places should have the highest and _ 1 case of tie 
-an equal number of votes, then the registrar of deeds shall, 
within twenty days after the result of such election is known, 
give notice, that within ten days from the time of giving such 
notice, that an election will be held in said county, at which 
election the two places only having the highest and an equal 
number of votes shall be candidates for the county seat; after 
the result of which election the votes shall be canvassed as 
-hereinbefore provided; and the place having the highest 
number of votes shall be declared to be the county seat of 
said county. 

Srcr. 4. This act to take effect from and after its passage, | Take effect, 
and approval by the governor. 


Approved May 8, 1862. 
W. JAYNE, Governor. 
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COUNTY OFFICERS. 


CHAPTER 23. 
AN ACT TO PROVIDE FOR COUNTY OFFICERS. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


Section 1. That all counties, to entitle them to an or- 
ganization, shall contain at least twenty legal voters. 

Sect. 2. That all organized counties shall have the fol- 
lowing described officers, to wit: three county commission- 
ers, a register of deeds, sheriff, judge of probate, and coroner, 
justices of the peace, constables, county surveyor, and district 
attorney. 

Secr. 3. It shall be the duty of the county commissioners 
to superintend the location of county roads; to appoint the 
commissioners to locate the same; to establish election pre- 
cincts, and appoint the judges of elections; to equalize the 
assessment roll, and to divide their counties into school dis- 
tricts as will best subserve the interest of the aniiab Tent: of 
their respective counties. 

Sect. 4. The county commissioners shall hold their meet- 
ings at the county seat, and shall elect one of their own 
number chairman, to preside at their meetings. They shall 
permit no tax to be levied in any one year that will exceed 
fifteen mills on the dollar — territorial, school, and county tax 
inclusive — without the consent of the majority of the 
voters. 

Sect. 5. The county commissioners shall receive, as a 


compensation for their services, one dollar and fifty cents per 


day, and five cents a mile for travelling to and from place of 
meeting. 

Sect. 6. The annual meeting of the board of county 
commissioners shall be held on the first Monday in June, and 
as often thereafter as they may deem expedient, not to exceed 
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four times in any one year. And no one session shall con- 
tinue for a longer period than six days. 

Scr. 7. All orders of the board of county commissioners agate: 
shall be signed by the chairman and attested by the register ““* 
of deeds. 

Secr. 8. The register of deeds shall attend all meetings of ,, Resister act as 
the county commissioners, and shall act as clerk of the same, ®tion- 
for which he shall receive the same compensation allowed to 

` county commissioners. l l 

Secr. 9. The register of deeds shall keep a record of the iora. 
proceedings of the board of county commissioners in a book 146s; signed and 
kept for that purpose, and the record of each meeting shall 
be signed by the chairman and attested by the register of 
deeds. 

Sect. 10. The register of deeds shall keep a true record ,nuncst deeds. 
(in proper books kept for the purpose) of all deeds, mort- 
gages, bonds, and bills of sale handed him for record, pro- 
vided the person or persons handing him the same for record, 
shall first pay to him twelve and a half cents per folio for 
recording the same. He shall record at large and in fall, 
word for word. Every register of deeds, before he enters 
upon the duties of his office, shall take and subscribe an oath 
before the clerk of the court of his county, or some other per- 
son duly empowered to administer oaths, to support the con- 
stitution of the United States and the organic act organizing 
the Territory of Dakota, and faithfully and impartially to 
perform his duties as prescribed by law to the best of his 
ability, which said oath shall be indorsed on the back of his 
election certificate or appointment, recorded in a book kept in 
his office for the purpose, and filed in the office of the clerk 
of the court of the county, or if there is no such officer, with 
the clerk of the court of the county to which his county is 
attached for judicial purposes. He shall also give bonds with 
good and sufficient sureties, in the penal sum of one thousand 
dollars, to be approved by the board of commissioners of his 
proper county, conditioned that he will faithfully and impar- 
tially discharge the duties of his office. 

Secr. 11. The registers of deeds in the several counties „May appoint 
of this territory, are hereby authorized to appoint deputy "*Ponsbilities. 
registers, who shall be appointed in writing, and shall, before 
entering upon the duties of their office, take and subscribe an 


256 


Duties of reg- 
ister when acting 
as canvasser. 


To make out 
ll books. 


To write no- 
tices of election, 
when. 


Commissioners 
to take oath and 
give bond. 


Sheriff to take 
oath and give 
md. 


COUNTY OFFICERS. (CHAP. XXIII. 


oath faithfully to perform the duties of their office, which 
oath shall be indorsed on the appointment and recorded in the 
office of register of deeds. The registers of deeds shall be 
responsible for the acts of their deputies, and may revoke 
their appointment at pleasure. , 

Secr. 12. It shall be the duty of the register of deeds of 
each county to call to his assistance two justices of the peace, 
and, together with them, canvass all votes cast in his county ; 
he shall make out and deliver certificates of election to the 
persons having the highest number of votes; to notify per- 
sons having an equal and the highest number of votes; to 
attend at his office and decide by lot which person shall be 
elected. 

Sect. 13. It shall be the duty of the register of deeds to 
make out and deliver to the several judges of elections in his 
county, poll books. 

Secr. 14. It shall be the duty of the register of deeds to 
write notices of elections to be held in the several precincts 
in his county, and deliver the same to the sheriff at least 
twenty days prior to any general election. 

Sect. 15. Each county commissioner, before entering 
upon the duties of his office, shall take an oath to support the 
constitution of the United States, and the organic act 
organizing the Territory of Dakota, which oath shall be sub- 
scribed to and recorded in the office of register of deeds. 
Each county commissioner, before entering upon the duties 
of his office, shall give bond with approved security in the 
penal sum of one thousand dollars for the honest and faithful 
discharge of the duties and trusts of his office, which bond shall 
be approved by the judge of probate, and filed and recorded 
in the office of the register of deeds. 

Secr. 16. It shall be the duty of the sheriff, before he 
enters upon the duties of his office, to take and subscribe an 
oath to support the constitution of the United States and the 
organic act organizing the Territory of Dakota, and to faith- 
fully and impartially discharge the duties of his office, which, 
oath may be taken by any person authorized by law to ad- 
minister oaths in his county, which oath shall be recorded in 
the office of register of deeds. He shall, also, give bond, 
previous to entering upon the duties of his office, to the board 
of county commissioners of his county, in the penal sum of 
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four thousand dollars, with two or more securities, to be 
approved by the board of county commissioners, and the 
approval indorsed thereon, conditioned that the said sheriff 
shall well and faithfully, in all things perform and execute 
the duties of sheriff, assessor, and collector of taxes, according 
to law, during his continuance in office, without fraud, deceit, 
or oppression, which bond shall be filed in the office of reg- 
ister of deeds of his proper county. 

Sect. 17. The sheriff may appoint a deputy, who shall be Sheriff may ap- 

point deputy, 
empowered to perform all the duties devolving on the sheriff, ee 
the sheriff being responsible for the acts of his deputy, but no 
deputy shall be authorized to perform the duties of sheriff 
until he shall have taken an oath to support the constitution 
of the United States and the provisions of the act organizing 
the Territory of Dakota, and to perform the duties of his 
office faithfully and impartially, to the best of his ability, 
which oath shall be subscribed on the back of his appoint- 
ment, and filed and recorded in the office of register of deeds 
of the proper county. 

Sect. 18. It shall be the duty of: the sheriffs to keep and ,, Duties of 

preserve peace in their respective counties, for which purpose 
they are empowered to call to their aid such persons or power 
of their respective counties as they may deem necessary. 
They shall also pursue and apprehend all felons; they shall 
execute all writs, warrants, and other process from a justice 
of the peace or the district court, which shall be directed to 
them by legal authority. They shall attend at the district 
court, and the session of the board of county commissioners, 
when required by the latter to attend. 

Secr. 19. The sheriff shall serve or post up all notices he Same. 
may receive from the register of deeds or the board of county 
commissioners; he shall give notice of a special election 
when notified by the register of deeds, and notify the board 
of commissioners when any vacancy happens in the office of 
register of deeds; shall collect the county revenue, and pay 
over to the county treasurer all sums so collected, and take 
his receipt therefor, which receipt shall be a sufficient voucher 
fg the board of commissioners to cancel the amount of such 
assessment roll charged in their books against said collector ; 
and shall keep his office at the county seat, and shall gener- 
ally do and perform all and singular the duties which are or 

22* 


258 COUNTY OFFICERS. [CHAP. XXIII. 


may be hereafter authorized by law to be performed by 
sheriff, assessor, or tax-collector. 
cance otve Secr. 20. In case of the office of sheriff becoming vacant: 
by death, resignation, or otherwise, the board of county 
commissioners shall forthwith appoint some suitable person 
to be sheriff of the county during the unexpired term, or until 
the next general election. 
Sect. 21. The sheriff shall receive for serving every sum- 
mons, execution, writ of attachment, or other precept of a 
court, twenty-five cents, and five cents a mile for every mile 
travelled in serving any of the aforementioned writs. He 
shall also receive ten cents for every election notice he may 
post, and the same fees for travelling as when serving writs. 
pave” Secr. 22. The judge of probate shall, before he enters 
bondand take upon the duties of his office, execute a bond to the board of 
county commissioners of his county, with sufficient security 
to be approved by them in the penal sum of four thousand 
dollars, and shall take an oath to support the constitution of 
the United States, and the act organizing the Territory of 
Dakota, which oath shall be recorded in the office of register 
of deeds in the proper county. 

ronal keep SET. 23. The judge of probate shall keep a record of all 

sctionion™ orders, decrees, and other official acts, made or done by him, 
which record shall be open to the inspection of all persons 
without charge; and he shall: receive such compongiugn for 
his services as shall be allowed him by law. 

ag Secr. 24. The several judges of probate in this territory 

ments; shall have full power and authority to administer oaths in all 
cases where oaths are required to be made. They shall also 
be authorized to take acknowledgment of deeds. 

el oid Sect. 25. The several judges of probate shall be county 
treasurers, ex-officio, and shall perform all the duties of that 
office, and shall receive five per cent. of all money received 
and paid out by them, by virtue of said office. They shall 
report the amount of county funds in their hands to the board 
of county commissioners of their respective counties at their 
annual meeting on the first Monday in June of each year, 
and as often thereafter as demanded by them, and disbygse 
the same, subject to their order. 

cote Sect. 26. The county surveyor, previous to entering upon 

gathandgive the duties of his office, shall take and subscribe an oath or 
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affirmation, f@ithfully to discharge the duties of the same, and 
shall give bond to the register of deeds of the proper county, 
in the sum of three hundred dollars, conditional for the faith- 
ful discharge of the same. 

Secr. 27. It shall be the duty of said surveyor, by himself "ates. 
or deputy, to execute any survey which may be required by 
any court, or upon application of any person or corporation. 

Secr. 28. The said surveyor shall keep a fair and correct , Keep record of 
record of all surveys made by him or his deputy, in a book to sive copies of 
be. provided by the county commissioners for that purpose, 
which he shall transmit to his successor in office; he shall 
also number such surveys progressively, and shall preserve a 
copy of the field notes and calculations of each survey, in- 
dorsing thereon its proper number, a copy of which, and also 
a fair and accurate plat, together with a certificate of survey, 
shall be furnished by said surveyor to any person requiring 
the same. 

Sect: 29. The said surveyor and his deputies may demand Petes Ls 
and receive for their services the following fees, to wit: for each uties. 
mile actually run with cqmpass and chain, two dollars; for 
each succeeding mile thereafter, one dollar; for every in and 
out lot, in any town laid out and platted, twenty-five cents; 
for a plat and certificate, except town plats, fifty cents; for 
recording a survey, fifty cents. When employed surveying 
for the county, he shall receive two dollars and fifty cents per 
day. 

Sect. 30. The coroner shall, before he enters upon the ,,foromertotake 
duties of his office, take and subscribe an oath to support the >" 
constitution of: the United States, and the act organizing the 
Territory of Dakota, and to faithfully discharge the duties of 
his office to the best of his ability; and he shall be required 
to give bond to the county commissioners in the penal sum 
of two thousand dollars, with good and sufficient securities, 
conditioned for the faithful performance of his duty, which 
bond shall be filed with the register of deeds, and recorded in 
his office. 

Secr. 31. When there shall be no sheriff or under sheriff i When tie ahal] 
in any organized county, it shall be the duty of the coroner in 
each county to exercise all the powers and duties of sheriff of 
his county until a sheriff shall be elected and qualified ; and ` 
when the sheriff, for any cause, shall be committed to the jail 
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of his county, the coroner shall be keeper theregf during the 
time the sheriff shall remain a prisoner therein. The coroner 
shall receive the same fees as a sheriff, for like business. 

Soran Secr. 32. The coroner shall perform all duties usually be- 
longing to that office, and receive the usual compensation 
therefor. When the sheriff is sued, the coroner:shall serve the 
papers on him. 

nevuisoak” Sect. 33. The district attorney shall, before he enters on 

andgivebond. the duties of his office, take and subscribe an oath to 
support the constitution of the United States and the or- 
ganic act organizing the Territory of Dakota, and faithfully 
and impartially discharge his duty to the best of his ability. 
He shall, also, execute a bond, with one or more sufficient 
sureties, to the board of county commissioners, to be approved 
by the register of deeds, in the sum of five hundred dollars, 
the condition of which bond shall be, that he will faithfully 
discharge the duties of the office of district attorney, and that 
he will pay over to the treasurer of his county all: money 
which shall come into his hands by virtue of his office, which 
bond, together with the oath of office, shall be deposited in 
the office of register of deeds of such county. 

Duties. Secr. 34. It shall be the duty of the district attorneys of 
the several counties to appear in the district courts of their 
respective counties, and prosecute or defend on behalf of the 
county or territory all suits, indictments, applications, or mo- 
tions, civil or criminal, in which the territory or county is 
interested as a party. 

ee. Sect. 85. No district attorney shall receive any fee or re- 
ward, from or on behalf of any prosecution or other individ- 
ual, for services in any prosecution or business to which it 
shall be his duty to attend. 

funy receive Sect. 36. The district attorney shall receive five dollars 
for every prosecution before a justice of the peace, and ten 
dollars for every prosecution before the district court, in which 
he shall be engaged for the county or territory. 

gotmber ofjus- Sect. 37. There shall not be less than two nor more than 

stables. four justices of the peace in any one county, and the same 
number of constables. 

deter a Tien @ SECT. 38. All the officers mentioned in this bill, shall be 

ofo.  . elected at the first general election in Dakota Territory, for 
the term of two years. 
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Secr. 39. The governor is hereby authorized to nominate, | Governor ap- 
and with the advice and consent of the council, appoint the time. 
officers mentioned in this act, to hold their respective positions 
until the first general election, and their successors are elected 
and qualified. 


Approved April 24, 1862. 
W. JAYNE, Governor. 





CHAPTER 24. 


AN ACT LEGALIZING THE ACTS OF CERTAIN OFFICERS OF 
THE COUNTY OF BIG SIOUX. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 

“Szcrron 1. That the official acts of James M. Allen as „giga sts 

register of deeds, and of James McCall as justice of the 

peace for the county of Big Sioux, as organized under the 

authority of the Territory of Minnesota, be and are hereby 


declared legal. 
Secr. 2. That this act shall take effect from and after its ee 
passage. 


Approved May 8, 1862. 
W. JAYNE, Governor. 





COUNTY WARRANTS. 


CHAPTER 25. 
AN ACT LIMITING THE ISSUE OF COUNTY WARRANTS. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


Section 1. That all issue of county warrants amounting „15549 larger 


in the aggregate to a sum larger than the county tax levied unlswtul. 
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for the year in which they are issued, are hereby declared un- 
lawful, unless the county commissioners shall be first author- 
ized by a majority of the legal voters of said county at any 
election when the proposition shall be submitted to them. 


Bichon boar Sect. 2. All warrants shall bear upon their face the 
amount levied amount of said tax levied, and the amount that warrants 


Commissioners 
Someso have been drawn for, and all warrants drawn for a larger 


ms amount than is authorized by law, the county commissioners 
shall be personally liable for the same. 
ee Sect. 3. This act shall take effect and be in force from 


and after its passage. 


Approved May 14, 1862. 
W. JAYNE, Governor. 


COURTS AND JUDGES. 


CHAPTER 26. 


AN ACT TO AUTHORIZE HOLDING SPECIAL TERMS OF THE 
DISTRICT COURT IN CERTAIN COUNTIES [CASES]. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


register" Sxction 1. That if the judge of any district court in this 

may hold special, territory shall, for any reason whatever, fail to hold court in 
any county in his district, at the time prescribed by law, 
such judge may order and hold a special term of the district 
court in such county, whenever the business of the county or 
the court shall, in the opinion of the judge, require it. 

tment! = Sgor. 2, When a special term of the said court shall be 

fren? held in any county, the presiding judge of the district shall 
direct notice of the time of the court to be given at least 
twenty days prior to the sitting of the same, in a newspaper. 
of the county, if there be one; if not, then in some paper in 
the nearest or adjoining county. 
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Secr. 3. All causes undisposed of in said court may be „ Canses tried 
tried and determined at the special term, the same as at a war term. 
regular term of the court. 

Secr. 4. The chief justice of the supreme court shall have „SPiefjutes 
power to call special terms of the supreme court of the terri- terms of supreme 
tory in the same manner as is prescribed for holding special 
terms of the district court. 

Sect. 5. This act to be in force from and after its pas- , rake fect, 


sage, and approval by the governor. 


Approved May 14, 1862. 
W. JAYNE, Governor. 


CHAPTER 27. 


AN ACT FIXING THE TIME OF HOLDING A SPECIAL TERM OF 
COURT IN THE THIRD JUDICIAL DISTRICT. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota : 


Section 1. That there shall be a special term of the , Special term to 
United States district court held in the third judicial district 
of this territory. 

Sect. 2. That said term of court shall begin on the first wren 
Monday in June, A.D. 1862, and shall be held in the town of 
Bon Homme. 

Sect. 3. This act shall take effect and be in force from it “et 
and after its passage, and approval by the governor. l 


Approved May 13, 1862. 
W. JAYNE, Governor. 
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CHAPTER 28. 
AN ACT CONCERNING THE POWERS OF DISTRICT JUDGES. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota : 


Section 1. That whenever a vacancy shall occur in the 
office of district judge of any district in this territory, or 
whenever it shall appear by an affidavit, to the satisfaction 
of any district judge in the territory, that the judge of any 
other district is unable to act, on account of sickness, inter- 
est, or absence from the district, or from any other cause, the 
judge to whom application may be made, shall have power 
to make any order, or do any act relative to any suit, judicial 
matter, or proceeding, or to any special matter arising within 
the district where such vacancy or disability exists, which the 
judge of such district court could make or do, and the order 
or act shall have the same effect as if made or done by the 
jadge of such district. 

Sect. 2. This act shall take effect and be in force from 
and after its passage. 

Approved May 13, 1862. 

W. JAYNE, Governor. 


CHAPTER 29. 
AN ACT RELATING TO CLERKS OF THE DISTRICT COURTS. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


Section 1. There shall be appointed a clerk of the district 
court, in each of the organized counties in this territory, which 
appointment shall be made by the judge of the district in 
which such county is situated, in writing, under his hand, and 
may be revoked at any time by said judge. , 

Secr. 2. The clerk appointed in pursuance of the pre- 
ceding section, shall keep his office at the county seat of his 
county. 
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Sxct. 3. Before entering upon the duties of his office, „To give bond 


each clerk of the district courts of this territory shall execute 
a bond tò the treasurer of his county, with two or more suf- 
ficient sureties, to be approved by the said treasurer, in the 
penal sum of one thousand dollars, conditioned for the faith- 
ful discharge of his duties as clerk of the district court of 
his county. The said clerk shall also take and subscribe an 
oath or affirmation, that he will support the constitution of 
the United States, and faithfully and honestly discharge the 
duties of his office, which oath or affirmation shall be certi- 
fied on the back of said bond, and filed with the treasurer of 
the county. 

Sect. 4. Any person who may, at any time, be injured or 
aggrieved by reason of the violation of the duties of his office, 
on the part of any such clerk of the district court, or by any 
wilful neglect or refusal to perform any of the duties pertain- 
ing to the office of clerk of the district courts, as the same are 
or may be prescribed by law, may institute legal proceedings 
upon the bond of such clerk, and collect thereon double the 
amount of damages actually sustained by such aggrieved per- 
son, which suit may be brought before any court having com- 
petent jurisdiction, and the county treasurer is also authorized 
and required for every such violation or neglect of duty, to 
collect a fine of not less than fifty dollars, for any such viola- 
tion of duty, or refusal or neglect on the part of said clerk of 
the district court. 

Sect. 5. It shall be the duty of the clerk of the district 
court to perform all duties which are or may be assigned 
him by law, and by the rules of the court of which he is 
clerk, made in pursuance of the statute in such case pro- 
vided. 

Secr. 6. Each and every clerk of the district court may, 
at his discretion, with the sanction of the judge of his court, 
appoint a deputy clerk of the district, for whose acts the said 
clerk shall be responsible. The said deputy shall be ap- 
pointed under the hand and official seal of the clerk, with 
the sanction of the judge indorsed on the back of such ap- 
pointment. 

Secr. 7. Before any deputy clerk of the district court 


If he neglects 


Duties. 


shall enter upon the duties of his office, he shall take and sub- vonas. 


scribe the same oath or affirmation prescribed and required 
23 


or refuses to do 
duty. Penalty. 


May appoint 
deputy, how. 


Deputy to take 
oath and give 
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May remove 
deputy. 


In absence of 
clerk, deputy 


Take effect, 
when. 


‘To be recorded 
within three 
months, where. 


Duty of register 
to record all 
such. 
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to be taken by the clerk of the district court, which oath or 
affirmation, together with the appointment of such deputy 
clerk, shall be filed with the treasurer of the propef county ; 
and any clerk of the district court may, at any time, re- 
move any deputy appointed by him, under the provisions of 
this act. 

Secr. 8. In the absence of the clerk of the district court 
from his office or from the court, the deputy, appointed under 
and in pursuance of the provisions of this act, may perform 
all the duties pertaining to the office of clerk of the district 
court. 

Sect. 9. This act shall take effect on and after its pas- 
sage. 


Approved April 24, 1862. 
W. JAYNE, Governor. 
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CHAPTER 30. 


AN ACT TO PROVIDE FOR THE RECORDING OF DEEDS, 
MORTGAGES, BONDS, CONTRACTS, AGREEMENTS, &c. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota : 


Section 1. All deeds, mortgages, bonds, contracts, agree- 
ments, or other instrument concerning any interest in lands 
in this territory, made in writing under seal, attested by one 
or more witnesses, and acknowledged before some person 
authorized by law to take acknowledgments of deeds, shall 
be recorded in the office of the register of deeds of the county 
where the land lies, within three months of the date of such 
instrument. 

Sect. 2. It shall be the duty of the register of deeds of 
each county within this territory, to receive and record at 
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length all such deeds, bonds, mortgages, contracts, and agree- 
ments, as shall be left with him for the purpose. 

Secr. 3. Each and every instrument touching interest in , To tke pre 
lands made and recorded according to the provisions of the time of delivery 
first section of this act, shall be notice to, and take precedence 
of, any subsequent purchaser or purchasers, from the time of 
delivering said instrument at the office of the register of 
deeds for record, and shall operate as a lien upon the lands 
therein described, according to its import and meaning. 

Sgor. 4. The said register of deeds shall receive as com- | Compensation 
pensation for recording gll papers contemplated by this act, IES 
the sum of twelve and one half cents per hundred words. 

Sect. 5. This act shall take effect and be in force from Take effect, 
and after its passage, and approval by the governor. bs 


Approved May 2, 1862." 
W. JAYNE, Governor. 


CHAPTER 31. 


AN ACT CONCERNING ALIENATION BY DEED, OF THE PROOF 
AND RECORDING OF CONVEYANCES, AND THE CANCEL- 
LING OF MORTGAGES. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


Szction 1. Conveyances of lands, or of any estate or in- |, Crhgrenlid 
terest therein, may be made by deed, signed and sealed by be be made by deed, 
the person from whom the estate or interest is intended to 
pass, being of lawful age, or by his lawful agent or attorney, 
and acknowledged or proved and recorded as directed in this 
chapter, without any other act or ceremony whatever. 

Secr. 2. A husband and wife may, by their joint deed, , Witsconvey by 
convey the real estate of the wife in like manner as she might bustana. 
do by her separate deed if she were unmarried; but the wife 
shall not be bound by any covenant banaca in such joint 
deed. 

Secr. 3. A deed of quitclaim and release of the form a 
in common use, shall be sufficient to pass all the estate 


Deed of quit- 
aim, force of. 
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which the grantor could lawfully convey by deed of bargain 
and sale. 

s Caanyara Sect. 4. A conveyance made by a tenant for life or years, 

tban ganton, purporting to grant a greater estate than he possessed or 

convey: could lawfully convey, shall not work a forfeiture of his 
estate, but shall pass to the grantee all the estate which such 
tenant could lawfully convey. 

saat te implied SECT. 5. No covenant shall be implied in any conveyance 
of real estate, whether such conveyance contain special cove- 
nants or not. 

con mortgage — Sct. 6. No mortgage shall be construed as implying a 

plying covenant, covenant for the payment of the sum thereby intended to be 

secured, and where there shall be no express covenant for such 

payment contained in the mortgage, and no bond or other 

separate instrument to secure such payment shall be given, 

the remedies of the mortgagee shall be confined to the lands 

mentioned in the mortgage. 

Sect. 7. No grant or conveyance of lands or interest 

when. therein shall be void, for the reason that at the time of the 
execution thereof, such land shall be in the actual possession 
of another claiming adversely. l 

„pegis boweze- = SEcT. 8. Deeds executed within this territory of lands, or 

knowledged. any interest in lands therein, shall be executed in the presence 
of two witnesses, who shall subscribe. their names to the 
same as such; and the person executing such deeds may 
acknowledge the execution thereof before any judge or com- 
missioner of a court of record, or before any notary public or 
justice of the peace within the territory ; and the officer tak- 
ing such acknowledgment shall indorse thereon a certificate 
of the acknowledgment thereof, and the true date of making 
the same, under his hand. 

avferecntedin Secr. 9. If any such deed shall be executed in any other 

territory. state, territory, or district of the United States, such deed 
may be executed according to.the laws of such state; terri- 
tory, or district, and the execution thereof may be acknowl- 
edged before any judge of a court of record, notary public, 
justice of the peace, master in chancery, or other officer au- 
thorized by the laws of such state, territory, or district, to 
take the acknowledgment of deeds therein, or before any com- 
„missioner appointed by the governor of this territory, for such 
purpose. 


No conveyance 
ed void, 
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‘Secr. 10. In the cases provided for in the last preceding , If not taken 
section, unless the acknowledgment be taken before a com- thoi by te 
missioner appointed by the governor of this territory for that territory. 
purpose, such deed shall have attached thereto a certificate of 
the clerk, or other proper certifying officer of a court of 
record of the county or district within which such acknowl- 
edgment was taken, under the seal of his ‘office, that the per- 
son whose name is subscribed to the certificate of acknowl- 
edgment was, at the date thereof, such officer as he is therein 
represented to be; that he believes the signature of such per- 
son subscribed thereto, to be genuine; and that the deed is 
executed and acknowledged according to the laws of such 
state, territory, or district. 

Secr. 11. When any married woman, residing in this When married 


woman joins, 


territory, shall join with her husband in deed of conveyance sp ata 
of real estate, situate within this territory, the acknowledg- ve taken. 
ment of the wife shall be taken separately apart from her 

husband, and she shall acknowledge that she executed such 

deed freely and without any fear or compulsion from any 

one. 


Secr. 12. When any married woman, not residing in this „oneen married: 


territory, shall join with her husband in any conveyance of fry? ™ temi- 


real estate, situated within this territory, the conveyance shall 
have the same effect as if she were sole, and the acknowl- 
edgment or proof of the execution of such conveyance by 
her, may be the same as if she were sole. 

Sect. 13. When any grantor shall die, or depart from or ,, When grantor 
reside out of this territory, not having acknowledged - his scknowledg- 
deed, the due execution thereof may be proved by any com- 
petent subscribing witness thereto, before any court of record 
in this territory. 

Sect. 14. If all the subscribing witnesses to such deed ,,Jfsbserbing 
shall also be dead or out of this territory, the same may be jyoo"'% terri- 
proved before any court of record in this territory by proving 
the handwriting of the grantor, and of any subscribing wit- 
ness thereto. 

Secr. 15. If any grantor, residing in this territory, shall „{fgrentor 
refuse to acknowledge his deed, the [grantor] or any person ‘wedge deed. 
claiming under him, may apply to any justice of the peace 
in the county where the land lies, or where the grantor or 
any subscribing witness to the deed resides, who shall there- 

23* 
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upon issue a summons to the grantor to appear at a certain 
time and place before the said justice, to hear the testimony 
of the subscribing witnesses to the deed; and the said sum- 
mons, with a copy of the deed annexed, shall be served at 
least seven days before the time therein assigned for proving 


the deed. 
itu Sect. 16. At the time mentioned in such summons, or at 
proved. any time to which the hearing may be adjourned, the due 


execution of the deed may be proved by the testimony of 
one or more of the subscribing witnesses, and if proved to 
the satisfaction of the justice, he shall certify the same 
thereon; and in such certificate he shall note the presence or 
absence of the grantor, as the fact may be. 
peame Secr. 17. If any grantor, residing in this territory, shall 
court of record, refuse to acknowledge his deed, and the subscribing witnesses 
thereto shall all be dead or out of the territory, it may be 
proved before any court of record in this territory, by proving 
the handwriting of the grantor or of any subscribing witness, 
the said court first summoning the grantor for the purpose in 
the manner before provided in this chapter. 
Courtorjustice Sgor. 18. The court or justice before whom any deed 


iss 
poenas for wit wie may be presented to be proved, as provided in the preceding 


others. sections, may issue subpcenas to the subscribing witnesses or 
others, as the case may require, to appear and testify touching 
the execution of such deed, which subpcenas may be served 
in any part of this territory. 
Personsnotap- Sect. 19. Every person who, being served with such sub- 
excuse, Penalty. peena shall, without reasonable cause, refuse or neglect to 
appear, or, appearing, shall refuse to answer on oath touching 
the matters aforesaid, shall be liable to the injured party in 
the sum of one hundred dollars damage, and for such further 
damages as such party may sustain thereby ; and may also be 
committed to prison, as for a contempt, by the court or justice 
who issued such subpeena, there to remain until he shall sub- 
mit to answer upon oath as aforesaid. 
Pekan Secr. 20. Any person interested in a deed that is not 
How to i mako it acknowledged may, at any time before or during such applica- 
tion to a court of record, or such proceedings before a justice, 
file in the office of the register of deeds of the county 
where the lands are situated, a copy of the deed compared 


with the original by the register, which shall, for the space of 
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thirty days thereafter, in case of proceedings before a justice, 
and in case of proceedings before a court of record, for the 
space of ten days after the first day of the next term of such 
court, have the same effect as the recording of the deed, 
if such deed shall, within that time, be duly proved and re- 
corded. 

Sect. 21. If at the expiration of the time mentioned in Same. 
the preceding section for that purpose, such proceedings for 
proving the execution of the deed shall be pending before a 
justice of the peace, the effect of filing such copy shall con- 
tinue until the expiration of seven days after the termination 
of the proceedings, if such deed shall within that time be 
duly proved and recorded. 

Secr. 22. A certificate of the acknowledgment of any , Certificate of 


. knowledgment 
deed, or of the proof of the execution thereof, before a court by court of jus- 


tice entitles deed 

of record, or justice of the peace, signed by the clerk of such t° re recorded. 
court, or by the justice before whom the same was taken, as 

provided in this chapter, and in the cases where the same is 

necessary, the certificate required by the tenth section of this 

chapter shall entitle such deed, certificate or certificates afore- 

said, to be recorded in the office of the register of deeds of 

the county where the land lies. 

Sect. 23, Every conveyance of real estate within this ter- | Conveyance 
ritory hereafter made, which shall not be recorded as provided sidered void. 
by law, shall be void, as against any subsequent purchaser in 
good faith, and for a valuable consideration, of the same real 
estate, or any portion thereof, whose conveyance shall be first 
duly recorded. 

Secr. 24. Deeds of pews and slips in any church may be Deeds ot perms 
recorded by the register of deeds of the county in which such church, how 
church is situated, or by the clerk of the society or proprie- 
tors, if incorporated or legally organized; and such clerks 
shall receive the same fees as the register of deeds is entitled 
to for similar services. 

Seor. 25. All conveyances and other instruments author- Conveyanoes, 
ized by law to be recorded, and which shall be acknowledged evidence in” 
or proved, as provided in this chapter, and if the same shall 
have been recorded, the record, or a transcript of the record, 
cerlified by the register in whose office the same may have 
been recorded, may be read in evidence in any court within 
this territory without further proof thereof; but the effect of 


When deed is 
made defeasi- 
ble. 


Of recording of 


assignment. 


The term 
“t purchaser.” 


. The term 
“t conveyance.’? 


Same. 
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such evidence may be rebutted by other competent testi- 
mony. 

Secr. 26. When a deed purports to be an absolute con- 
veyance in terms, but is made or intended to be made defeas- 
ible by force of a deed of defeasance, or other instrument for 
that purpose, the original conveyance shall not be thereby de- 
feated or affected, as against any person other than the maker 
of the defeasance, or his heirs or devisees, or persons having 
actual notice thereof, unless the instrument of defeasance 
shall have been recorded in the office registry of deeds of the 
county where the lands lie. 

Secr. 27. The recording of assignment of a mortgage 
shall -not, in itself, be deemed notice of such assignment to 
the mortgagor, his heirs or personal representatives, so as to 
invalidate any payment made by them, or either of them, to 
the mortgagee. 

Sect. 28. The term “purchaser,” as used in this chapter, 
shall be construed to embrace every person to whom any 
estate or interest in real estate, shall be conveyed for a valua- 
able consideration, and also every assignee of a mortgage, or 
lease, or other conditional estate. 

Sect. 29. The term “conveyance,” as used in this chap- 
ter, shall be construed to embrace every instrument in writing 
by which any estate or interest in real estate is created, 
aliened, mortgaged, or assigned, or by which the title to any 
real estate may be affected in law or equity, except wills, 
leases for a term not exceeding three years, and executing 
contracts for the sale or purchase of lands. 

Secr. 30. The preceding section shall not be construed to 
extend to a letter of attorney, or other instrument containing 
a power to convey lands as agent or attorney for the owner 
of such lands; but every such letter or instrument, and every 


executory contract for the sale or purchase of lands, when 


acknowledged or proved in the manner prescribed in this 
chapter, may be recorded by the registry of deeds of any 
county in which the lands to which such powers or contract 
relates may be situated; and where so acknowledged or 
proved, and the record thereof, when recorded, or a transcript 
of such record duly certified, may be read in evidence, in the 
same manner, and with like effect, as a conveyance recorded 
in such county. 
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Secr. 31. No letter of attorney or other instrument so pino letter i 
recorded, shall be deemed to be revoked by any act of the revoked, unless. 
party by whom it was executed, unless the instramggt con- 
taining such revocation be also recorded in the same office in 
which the instrument containing the power was recorded. 

Sect. 32. A scroll or device used as a seal upon any , Scroll or 
deed of conveyance, or other instrument whatever, whether s! of same 
intended to be recorded or not, shall have the same force and 
effect as a seal attached thereto, or impressed thereon; but 
this section shall not be construed to apply to such official 
seals, as are or may be provided for by law. 

Sct. 33. All conveyances of real estate, heretofore made | Conveyances 

` ` retofore made. 
and acknowledged, or proved in accordance with the laws of 
this territory, in force at the time of such making and acknowl- 
edgment or proof, shall have the same force as evidence, and 
be recorded in the same manner, and with the like effect, as 
conveyances executed and acknowledged in pursuance of the 
provisions of this chapter. 

Sect. 34. Any mortgage that has been, or hereafter may _ Mortgage, how 
be recorded, may be discharged by an entry in the margin of 
the record thereof, signed by the mortgagee, or his personal 
representative, or assignee, acknowledging the satisfaction of 
the mortgage in the presence of the register of deeds or his 
deputy, who shall subscribe the same as a witness; and such 
entry shall have the same effect as a deed of release, duly 
acknowledged and recorded. 

Secr. 35. Any mortgage shall be discharged’ upon the sme. 
record thereof, by the register of deeds in whose custody it 
shall be, whenever there shall be presented to him a certificate 
executed by the mortgagee, his personal representatives or 
assigns, acknowledged or proved, and certified as herein- 
before prescribed to entitle conveyances to be recorded, 
specifying that such mortgage has been paid, or otherwise 
satisfied or discharged. 

Secr. 36. Every such certificate, and the proof or acknowl- oiga t 
edgment thereof, shall be recorded at full length, and a refer- recoraed. 
ence shall be made to the book and page containing such 
record, in the minute of the discharge of such mortgage made 
by the register upon the record thereof. l 

Secr. 37. If any mortgagee, or his personal representa- _ If mortgagee 


refuses to dis- 


tive or assignee, as the case may be, after a full performance or Dor 
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of the condition of the mortgage, whether before or after a 
breach thereof, shall, for the space of seven days after being 
thereto gequested, and after tender of his reasonable charges, 
refuse or neglect to discharge the same, as provided in this 
chapter, or to execute and acknowledge a certificate of dis- 
charge or release thereof, he shall be liable to the mortgagor, 
his heirs or assigns, in the sum of one hundred dollars dam- 
ages, and also for all actual damages occasioned by such 
neglect or refusal, to be recovered in a civil action. 
Sect. 38. Where the word “chapter” occurs in this act, 

it shall be construed to mean act. 

aae efect, Secr. 39. This act shall take effect from and after its 
passage, and approval by the governor. 


Approved May 7, 1862. 
W. JAYNE, Governor. 


ELECTIONS. 


CHAPTER 32. 


AN ACT PRESCRIBING THE MANNER OF CONDUCTING ELEC- 
TIONS; OF THE CANVASS AND RETURN OF THE SAME. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


GENERAL ELECTIONS. 


General elec- SECTION 1. That a general election shall be held in the 
tion, when held, i ‘ . f . 

and for what pir- several election precincts in this territory, on the first Mon- 

day of September in each year, at which there shall be chosen 

so many of the following officers as are by law to be elected 

in each year; that is to say, a delegate to congress and other 

territorial officers, members of the territorial council and house 

of representatives, judges of probate, district attorney, and the 

following county and precinct officers, to wit: county com- 

missioners, sheriffs, registers of deeds, coroners, justices of the 
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peace, constables, and all other county, precinct, and district 
officers not herein enumerated, or otherwise provided for. 

Secr. 2. The county commissioners shall respectively, at | County com- 
their regular sessions in June preceding the general election, sppoint judges, 
[appoint] three capable and discreet persons, possessing the 
qualifications of electors, to act as judges of the election at 
each precinct and for each of the polls of election as [pro- 
vided] for in this act, and to set off and establish election pre- 
cincts or districts; and the clerk of the said board of commis- 
sioners shall make out and deliver to the sheriff of the county, 
immediately after the appointment of said judges, a notice 
thereof in writing, directed to the judges so appointed ; and it 
shall be the duty of the said sheriff, within twenty days after 
the receipt of the said notice, to serve the same upon each of 
the said judges of the election. 

Sxct. 3. The said judges shall choose two persons having „guages to ap- 
similar qualifications with themselves, to act as clerks of the 
election. The said judges shall be and continue judges of all „op gges to act, 
elections of civil officers to be held at their respective precincts, 
until other judges shall be appointed, as hereinbefore directed ; 
and the said clerks of election may continue to act as such , cian (0 at 
during the pleasure of the judges of election, and the county 
commissioners shall from time to time fill all vacancies which Vacancies. 
may occur in the office of judges of election at any election 
precinct within their respective counties. 

Secr. 4. The clerks of the several boards of county com- yo te mako aat 
missioners shall, at least forty days before any general elec- “legion notices 
tion, and at least eight days previous to any special election, "™* 
make out and deliver to the sheriff of his county, or to a jus- 
tice of the peace of any county attached for judicial purposes, 
three written notices thereof for each election precinct, said 


notices to be, as nearly as circumstances will admit, as fol- 














lows, to wit: “ Notice is hereby given that on the Mon- 
day, the day of next, at the house of „in the 
town, district, or precinct of , in the county of yan 








election will be held for territorial, town, or district officers 
(naming the offices to be filled, as the case may be), which 
election will be opened at nine o’clock in the morning, and 
will continue open until four o’clock in the afternoon of the 
same day. Dated this day of ; A. D. (as the 
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case may be). Signed, A B, clerk of the board of county 
’ commissioners.” __ 
Pielke Secr. 5. The sheriff aforesaid, to whom: such notices shall 
and where. be delivered as aforesaid, shall put up in three most public 
places in each town or district, the notices referring to such 
precinct, town, or district, at least twenty days previous to 
the time of holding any general election, and at least eight 
days previous to the time of holding any special election; 
and in cases where towns or districts may not be set off by 
law as election precincts, said notices shall be posted as fol- 
lows: one at the house where the election is authorized to 
be held, and the two others at two of the most public and 
suitable places in that vicinity or settlement. 
nor anig Airs SECT. 6. If any person appointed to act as judge of an 
how chosen» election as aforesaid, shall neglect or refuse to be sworn to 
act in such capacity, or shall not be present, the place of such 
person shall be filled by the votes of such qualified electors 
residing within the county, town, district, or precinct as may 
then be present at the place of election, and the person or 
persons so elected to fill the vacancy or vacancies shall be 
and are hereby vested with the same power as if appointed 
by the board of county commissioners. 
Judges and Sect. 7. Previous to votes being taken, the judges and 
what oath. clerks of the election shall severally take an oath in the fol- 
lowing form, to wit: “I, A B,do solemnly swear (or affirm, 
as the case may be), that I will perform the duties of judge 
(or clerk, as the case may be) according to law and the best 
of my ability; that I will studiously endeavor to prevent 
fraud, deceit, and abuse, in conducting the same.” 
Judges may Sect. 8. In case there,shall be no judge or justice of the 
administer oath, 7 . : 
when. peace present at the opening of the election, or in case such 
judge or justice shall be appointed judge or clerk of the elec- 
tion, it shall be lawful for the judges of the election, and they 
are hereby empowered to administer the oath to each other, 
and to the clerks of the election : and the person administering 
oaths shall cause an entry thereof to be made and subscribed 
by him, and prefixed to the poll books. 
pogs open, Sect. 9. At all elections to be held under this act, the 
, polls shall be opened at the hour of nine o’clock in the fore- 
noon, and continue open until six o’clock in the afternoon of 
the same day, at which time the poll shall be closed. Thirty 


i) 
ag 
ag 
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minutes before the closing of the poll, proclamation shall be 
made in like manner, that the poll will be closed in half an 
hour; but the board may, in their discretion, adjourn the polls 
at twelve o’clock, noon, for one hour (proclamation of the 
same being made). 

Sect. 10. The clerks of the election shall furnish the nec- ,, Clerks of eleo- 
essary poll books and stationery for conducting the same. pol boo book and 

Secr. 11. Every elector shall vote by ballot, and each ,,°f thek form of 
person offering to vote shall deliver his ballot to one of the 
judges of election, in presence of the board. The ballot shall 
be a paper ticket, which shall contain, written or printed, or 
partly written and partly printed, the names of the persons for 
whom the elector intends to vote, and shall designate the office 
to which each person so named is intended by him to be 
chosen; but no ballot shall contain a greater number of names 
of persons designated to any office, than there are persons to 
be chosen at the election to fill such office. 

Secr. 12, The names of all persons voted for by any ,,Namesallon 
elector at any general election or special election, shall be on 
one ballot. 

Sect. 13. It shall be lawful for any elector to vote for Biase 
delegate to congress at any place of holding election within where. 
this territory ; for members of the council and house of repre- 
sentatives at any place of holding an election in the district 
in which he may reside; for sheriff, coroner, county commis- 
sioner, and any other county officers, at any place of holding 
an election*®in the county in which he resides; but for con- 
stable and other town or precinct officers, he shall [not] vote 
out of the town or precinct in which he resides: Provided, Proviso. 
That an elector qualified to vote for a part of, and not all, of 
the officers to be chosen at any election, shall present an 
open ticket, that the judges may determine the legality of 
such vote. 

Szer. 14. If any person offering to vote shall be challenged Ri i 
as unqualified, by any judge or clerk of election, or by any sballenged. 
other persen entitled to vote at the same poll, the board of 
judges shall declare to the person so challenged, the qualifica- 
tion of an elector; if such person shall then state himself 
duly qualified, and the challenge shall not be withdrawn, one 
of the judges shall then tender to him the following oath: 

“You do solemnly swear (or affirm, as the case may be), that Form of oath. 
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you are twenty-one years of age; that you are a citizen of 
the United States (or that you have declared your intention 
to become a citizen, conformable to the laws of the United 
States and this territory, on the subject of naturalization) ; 
that you have resided in the United States two years, and in 
this territory ninety days, and in this county twenty days next 
preceding this election; that you have not voted at this elec- 
tion;” and if any person so challenged shall refuse to take 
such oath so tendered, his vote shall be rejected. 

Sect.-15. If any person so offering such vote shall take 
such oath, his vote shall be received; and if any person shall 
take the said oath, knowing it to bè false, he shall be deemed 
guilty of wilful and corrupt perjury; and shall, on conviction, 
suffer such punishment as now is, or shall hereafter be, pre- 
scribed by law for persons guilty of perjury. And if any per- 
son shall vote at any election, who is not a qualified voter, he 
shall forfeit and pay for the use of the county in which such 
election shall take place, a sum not exceeding fifty, nor less 
than twenty-five dollars, to be sued for and recovered in the 
name of the county commissioners, by a civil action before 
any justice of the peace in such county, for the use of common 
schools. 

Sct. 16. There shall be provided and kept by the judges 
of each election precinct (at the expense of the county in . 
which such precincts are situated), a suitable ballot-box, with 
a lock and key. 

Secr. 17. There shall be an opening through the lid of 
such box, of no larger size than shall be sufficient to admit a 
single folded ballot. Before opening the polls, the ballot-box 
shall be carefully examined by the judges of the election, 
that nothing may remain therein; it shall then be locked, and 
the key thereof delivered to one of the judges to be desig- 
nated by the board, and shall not be opened during the 
election, except in the manner and for the purposes hereinafter 
mentioned. 

‘Secr. 18. When a ballot shall be received, one of the 
judges, without opening the same, or permitting it to be 
opened or examined (except to ascertain whether it be a single 
ballot), shall deposit it in the box. 

Sxct. 19. Each clerk shall keep a poll list, which shall 
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contain the names of all the persons voting at such election 
in their numerical order. l 

Sect. 20. At each adjournment of the polls, the clerk shall, „Pon rts made 
in presence of the judges, compare their repective poll lists, 
compute and set down the number of votes, and correct all 
mistakes that may be discovered, according to the decision of 
the board, until such poll lists shall be made in all respects to 
correspond. 

Secr. 21. The ballot-box shall then be opened and the 9f the keeping 
poll list placed therein; and such box shall then be locked, key. 
and a covering with a seal placed on the opening in the lid 
of such box, so as entirely to cover the same, and the key de- 
livered to one of the judges, and the box to another, to be 
designated by the board. 

Secr. 22. The judge having the key shall keep it in his Same 
own a Whe and deliver it again to the board at the next 
opening the poll; and the person having the box shall 
carefully keep it without opening it, or suffering it to be 
opened, or the seal thereof to be broken or removed; and shall 
‘publicly, in that condition, deliver it to the board of judges 
at the next opening of the poll, when the seal shall be broken, 
the box opened, the poll lists taken out, and the box again 
locked. 

Secr. 23. It shall be the duty of each judge of election to ,, Duty of judge. 
challenge every person offering to vote, whom he shall know rected voter. 
or suspect not to be qualified as an elector. 

Sect. 24. For the preservation of order, as well as to , For the pres: 
secure the judges and clerks from insult and abuse, it shall be * ections. 
the duty of the constable or constables residing in the town, 
district, or precinct, who sill be designated for the purpose 
by the judges of the election, to attend all elections within 
such town, district, or precinct, and should no constable 
attend at such elections, the judges of election are hereby 
authorized and empowered to appoint one or more special 
constables to assist in preserving order during the election; 
and the judges are hereby authorized to enforce a fine not 
exceeding fifty dollars, on any person or persons who shall 
conduct in a disorderly or riotous manner, and shall persist 
in such conduct after having been warned of the conse- 
quences, and on refusal to pay the same, to commit him or 
them to the common jail of the county, for any time not 
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exceeding six days, or until the fine shall be paid; and the 
constable to whom the order shall be directed, and the jailer 
of the county, are hereby required to execute said order, 
and receive such person or persons so committed as though 


‘ a it had been issued by a magistrate in due form of law. 
anvass to 


made immedi- Sect. 25. As soon, as the poll of the election shall be 
paies > finally closed, the judges shall immediately proceed to canvass 


the vote given at such election, and the canvass shall be 
public and continued without adjournment until completed. 

cocanvass, how = Sect. 26. The canvass shall commence by a comparison of 

conducted. the poll lists from the commencement, and a correction of any 
mistakes that may be found therein until they shall be found 
or made to agree. The box shall then be opened, and the 
ballots contained therein taken out and counted by the 
judges, unopened, except so far as to ascertain whether each 
ballot is single; and if two or more ballots shall be found so 
folded together as to present the appearance of a Angle ballot, 
they shall be laid aside until the count of the ballot is com- 
pleted; and if upon a comparison of the count with the poll 
lists, and the appearance of such ballots, a majority of such 
judges shall be of opinion that the ballots thus folded to- 
gether were voted by one elector, they shall be destroyed. 

cous ballotsex- Secr. 27. If the ballots in the box shall be found to 

poll lists. exceed in number the whole number of votes on the poll lists, . 
they shall be replaced in the box after being purged as above, 
and one of the judges shall publicly draw out and destroy 
therefrom so many ballots unopened as shall be equal to such 
excess. 

poom ofp Secor. 28. The ballot and poll lists agreeing or being 

made out. made to agree, the board shall@hen proceed to count and 
ascertain the number of votes cast, and the clerks shall set 
down in their poll books the name of every person voted for, 
written at full length, the office for which such person re- 
ceived such votes, and the number he did receive, the number 
being expressed at full length, such entry to be made, as 
neatly as circumstances will admit, in the following form, to 
wit: “ At an election held at the house of A B, in the town, 
district, or precinct, in the county of „and Territory of 
Dakota, on the day of » A.D. , the following 
named persons received the number of votes annexed to their 
respective names, for the following described offices, to wit: 
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A B had votes for delegate to congress; C D had —— 
votes [for] member of the legislative council; E F had 
votes for member of the house of representatives; G H had 
votes for coroner; I J had votes for sheriff; K L 
had votes for county commissioner (and in like manner 
for any other person voted for). Certified by us, A B, C D, 
E F, judges of election. Attest: G H, I K, clerks of election. 

Sect. 29. The judges of election shall then inclose and , Disposition of 
seal one of the poll books, and under cover direct the same to 
the clerk of the board of county commissioners of the county 
in which such election was held, and the packet thus sealed 
shall be conveyed by one of the judges or clerks of the elec- 
tion, to be determined by lot, if they cannot otherwise agree, 
or by some other person to be agreed upon by the judges, and 
delivered to said clerk of the board of county commissioners, 
at his office three days after the [closing] of the polls, and 
the other poll book, together with the ballot-box, deposited 
with one of the judges of election, to be determined by lot if 
not otherwise agreed; and the said poll book shall be subject 
to the inspection of any elector at any time thereafter, who 
may wish to examine the same. 

Secr. 30. If any judge or clerk of election, after being „418e or afe 
deputed by the judges of election at which he shall have Parton’ "ben. 
served as judge or clerk, to carry the poll books of such ™” 
election to the.clerk of the board of county commissioners, 
shall fail or neglect to deliver such poll book to the said clerk 
within the time prescribed by law, safe with the seals un- 
broken, he shall, for every such offence, forfeit and pay the 
sum of five hundred dollars for the use of the common 
school in said county, to be recovered by a civil action, in 
the name of the county commissioners, in the district court. 

Secr. 31. On the twentieth day after the close of any ,,cenermcounty 
election, or sooner if all the returns be received, the clerk of ™* 
the board of county commissioners, taking to his assistance 
two justices of the peace of the county, shall proceed to open 
said returns and make abstracts of the votes in the following 
manner: the abstract of the votes for delegate to congress 
shall be on one sheet; the abstract of votes for members of 
the legislative assembly shall be on one sheet; the abstract of 
votes for the eounty and presinct officers, shall be on another 
sheet; and it shall be the duty of the said clerk of county 
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commissioners immediately to make out a certificate of 
election to each of the persons having the highest number of 
votes for members of the legislative assembly, county, and 
precinct officers, respectively, and to deliver said certificate to 
the person entitled to it,on his making application to the 
clerk at his office: Provided, That when a tie shall exist 
between two or more persons, for the council or house of 
representatives, the clerk of the board of commissioners shall 
give notice to the sheriff of the county, who shall immedi- 
ately advertise another election, giving’ at least ten days’ 


Clerk ofcounty notice. “And it shall be the duty of the clerk of the board of 


to make ou! 
tificate of alg 
nsation due 


judges and 
clerks. 


How to be 
paid. 


In case of tie, 
decided by lot. 


commissioners of each county, on the receipt of the returns 
of any general or special election, to make out his certificate, 
stating therein the compensation to which the judges and 
clerks of election may be entitled for their services, and lay 
the same before the board of commissioners at their next 
session, and the said board shall order the compensation 
aforesaid to be paid out of the county treasury. 

Secr. 32. If the requisite number of county officers shall 
not be elected by reason of two or more persons having an 
equal and the highest number of votes for one and the same 
office, the clerk, whose duty it is to compare the polls, shall 
give notice to the several persons so having the highest and 
an equal number of votes, to attend at the office of the 
proper clerk, at a time to be appointed by the said clerk, who 
shall then and there proceed publicly to decide by lot which 
of the persons so having an equal number of votes shall be 
declared duly elected ; and the said clerk shall make and de- 
liver to the person thus declared duly elected a certificate of 
his election, as hereinbefore provided. 


pont tereoanty Sect. 33. The clerk of the board of commissioners, im- 


mit copy of ab- 
tracts to secre- 


tary of the terri- 
tory. 


mediately after making the abstracts of the votes given in his 
county, shall make a copy of each of said abstracts, and 
transmit it by mail to the secretary of the territory, at the 
seat of government, and it shall be the duty of the secretary 
of the territory, with the chief justice and the governor, or a 
majority of them, to proceed within fifty days after the elec- 


.tion — and sooner, if all the returns be received — to canvass 


the votes given for delegate to congress, and other territorial 
officers, and the governor shall grant a certificgte of election 
to the person having the highest number of votes, and shall 
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also issue a proclamation, declaring the election of such per- 
son. In case there shall be no choice by reason of any two 
or more persons having an equal and the highest number of 
votes, the governor shall by proclamation order a new elec- 
tion: Provided, That if either of the persons mentioned in Proviso. 
this section as canvasser be a candidate for delegate to con- 
gtess, such person shall take no part in the canvass of said 
votes. 
Secr. 34. If the returns of election of any county in this „Jf returns not 
territory shall not be received at the office of the secretary of y- 
the territory within forty days after the day of election, the 
said secretary shall forthwith send a messenger to the clerk 
of the board of commissioners of such county, whose duty 
it shall be to furnish said messenger with a certified copy of 
such returns ; and the said messenger shall be paid out of 
the treasury the sum of ten cents per mile for each mile he 
shall necessarily travel in going to and returning: from the 
office of said clerk. 
Sgor. 35. Any person who shall receive a certificate of | Personsclected 


esign, and 
his election as a member of the council or house of repre- the governor 


sentatives of the legislative assembly, coroner, or county secon 
commissioner, shall be at liberty to resign such office, though 

he may not have entered upon the execution of its duties, or 

taken the requisite oath of office; and when any vacancy 

shall happen in the office of [the] members of the council 

or house of representatives of the legislative assembly by 

death, resignation, or otherwise, the governor shall issue a 

writ of election, directed to the sheriff of the county or dis- 

trict in which such vacancy shall happen, commanding him 

to notify the several judges in his county or district, to hold 

a special election to fill such vacancy or vacancies, at a time to 

be appointed by the governor: Provided, That if there be no Proviso. 
session of the legislative assembly, between the happening of 

such vacancy or vacancies and the time of the general election, 

it shall not be necessary to order a special election to fill such 
vacancy; and whenever any such vacancy shall happen in_othervacancies, 
the office of sheriff, either by death, resignation, or otherwise, °" T 
the clerk of the board of commissioners of the county in 

which sach vacancy shall happen, shall immediately notify 

the board of county commissioners of ‘the proper county, who 

shall forthwith appoint some suitable person to be sheriff of 
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the county during or until the next general election, and when 
any vacancy shall happen in the office of delegate to congress 
from this territory, it shall be the duty of the governor to issue 
his proclamation appointing a day to hold a special election 
to fill such vacancy. 


me nen twoor , Sect. 36. When two or more counties are united in one 
united ig one dis council or representative district, the clerk of the board of 


county commissioners of the county last established shall, 
within twenty days after the day of election, attend at the 
office of the clerk of board of county commissioners of the 
senior county, and in conjunction with the clerk or clerks of 
the senior county or counties, shall compare the votes given 
in the several counties comprising such council or representa- 
tive district, and said clerks shall immediately make out a 
certificate of the person or persons having the highest number 
of votes in such counties, for a member or members of the 
council or house of representatives of the legislative assembly, 
which certificate shall be delivered to the person entitled to it, 
on his application to the clerk of the board of county commis- 
sioners of the senior county at his office. 

neen yeay = Sect. 37. When any vacancy shall happen in the office 

onse of member of the council or house of representatives of the 
legislative assembly, by death, resignation, or otherwise, it 
shall be the duty of the clerk of the board of county com- 
missioners, if the county only compose such council or rep- 
resentative district, as soon as he shall be informed thereof, 
to notify the governor of such vacancy, and if there be more 
than one county comprised within such council or repre- 
sentative district, it shall be’ the duty of the clerk of the 
board of commissioners of the senior county in such district, 
so to notify the governor; the governor, immediately upon 
receiving such notification, shall proceed in the same manner 
as is prescribed for other cases in the thirty-fifth section of 
this act. 

Compensation SxcT. 38. There shall be allowed out of the county 

of officers of elec- 

tion. treasury of each county, to the several judges and clerks of 
election, two dollars per day, and to the person carrying 
the poll books from the place of election to the clerk’s office, 
the sum of five cents per mile for going and returning; 
this provision to extend to the unorganized counties, and to 
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be paid out of the treasury, of the county to which they are 
attached. 

Secr. 39. If a vacancy shall occur in the council or house „1f counties 
of representatives of this territory, for any cause, and*if the flection of mem- 
county or counties comprising the district in which such *"™ 
vacancy has happened, shall have been divided after the 
election of the member whose seat is vacant, and before 
the election to supply the vacancy, such election shall be or- 
dered in every county in which any part of the original 
county or district may be situated; but no person shall be 
permitted to vote at any such election who does not at the 
time reside within the limits of the original county or district 
in which such vacancy may have occurred: Provided, That Proviso. 
nothing herein contained shall be so construed as to permit 
any person to vote so residing within the same limits, who 
has not the other qualifications of an elector. 

Sect. 40. In cases of elections to fill vacancies as pro- „Returns, how 
vided for in this act, the returns shall be made by the clerks ““™ 
of the boards of county commissioners of the different coun- 
ties, within twenty days after the election, to the office of the 
clerk of the board of county commissioners of the original 
county composing the district, and certificates of election shall 
be made out and signed by the clerks of the boards of county 
commissioners of the different counties in which such elec- 
tion may have been held. 

Sxcr. 41. No election returns shall be refused by any clerk , Clerk shall not 
of the board of county commissioners for the reason that the rourpecn ao- 
same may be returned or delivered'to him in any other than ™"”: 
the manner directed in this act? nor shall he refuse to include 
any returns in his estimate of votes for any informality in 
holding an election or making returns thereof; but all returns 
shall be received, and the votes canvassed by such clerks, and 
a certificate given to the person or persons who may, by such 
returns, have the greatest number of votes. 

Secr. 42. If any judge or clerk of election as [or] clerk ,1oticers of 
of the board of county commissiontrs, or any other person in Pzv#ions of this 
any manner concerned in conducting the election, shall cor- 
tuptly violate any of the provisions of this act, he shall for- 
feit and pay to the county a sum not less than fifty nor more 
than five hundred dollars, to be recovered by a civil action in 
the name of the county commissioners of the proper county, 
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which money, when collected, shall be for the support of com- 
mon schools in said county. l 

Secr. 43. The regular term of office for all county, town, 
or précinct officers, when elected for a full term, shall com- 
mence on the first day of January next succeeding their elec- 
tion. 

Sect. 44. Any of the territorial, county, district, or pre- 
cinct officers that may be elected or appointed to fill vacan- 
cies, may qualify and enter upon the duties of their office 
immediately thereafter; and when elected, they may hold the 
same during the unexpired term for which they were elected, 
and until their successors are elected and qualified ; but if ap- 
pointed, they shall hold the same until their successors are 
elected and qualified. 

Sect. 45. During the day on which any general, special, 
town, precinct, or charter election shall be held, no civil process 
shall be served on any elector entitled to vote at such elec- 
tion. 

Secr. 46. In all elections for the choice of any officer, 
unless it is otherwise expressly provided, the person having 
the highest number of votes for any office. shall be deemed to 
have been elected to that office. 

Sect. 47. The clerk of the board of county commission- 
ers shall not construe the statutes, concerning the opening of 
election returns, so as to decide all matters of law and fact 
himself, but the clerk aforesaid, and the two justices he shall 
call to his assistance, shall constitute a board, a majority of 
whom shall decide all matters of disagreement, and the said 
board shall disregard technicdlities and misspelling, the use of 
initial letters or abbreviations of the names of candidates for 
office, if it can be ascertained from such votes for whom ‘they 
are intended, but they shall not count votes polled in any 
place but established precincts, and a breach of the provisions 
of this section shall be deemed a disdemeanor in office, and 
punished accordingly. 

Sect. 48. It shall be the duty of the clerk of the board of 
county commissioners of each organized county in this terri- 
tory, to provide uniform poll books for the use of his county, 
each poll book containing a copy of the law prescribing the 
qualifications of electors, and so much of this act as relates 
to the duties of judges and clerks of election¢, the manner of 
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conducting elections, and the penalties imposed for offences ; 
also containing blanks for all entries required to be made in 
said poll books; and at the time the said clerk delivers notices 
for an election to the sheriff of his county, as provided for in 
this act, he shall also delivtr to the sheriff two copies of said 
poll books for an election precinct; and the sheriff shall de- 
liver the same into the hands of one of the judges of election; 
and the judges of election, receiving the said poll books, shall 
deliver, and [or] cause the same to be delivered, to the clerks 
on the day of election. 
Sect. 49, Any citizen of Dakota Territory, who is a qual- Pb clea saad 


if d , P a By a ota in military 
ed voter, shall not be deprived of his vote because he is in service, not de 


the military service of the United States: Provided, He re- proviso. 
sided in said territory at the time when he enlisted. The 

officers and privates of any company or part of company of | May xoto for 
Dakota volunteers, who are in the military service of the l 
United States, shall be permitted to vote at the polls in any 
authorized precinct at any authorized election, for any of the 

following ‘named officers, to wit: delegate to congress and 

all territorial officers: Provided, Such officer or officers are re- Proviso. 
quired by law to be elected at such election; but no officer 

or private of such military company or companies shall be 

allowed to vote at such election for any precinct or county 

office, nor for members of the legislative assembly, unless 

such volunteer, officer, or private be in the county in which 

he resided at the time of his enlistment. In case any com- Se ia Shat 
pany or detachment of Dakofa volunteers in the service of ĉes- 

the United States be without the limit of an organized 

county, or more than five miles distant from an authorized 

precinct on the day of.an election authorized by law, the 

officers and privates of said company or part of company 

may elect three judges of election, which judges shall appoint 

two clerks; and the judges shall take and administer such 

oaths as are required in this act; and the polls shall be 

opened and conducted in like manner as prescribed in this act 

for elections in authorized precincts; and when the board 

shall have been organized as aforesaid, and the polls pro- 

claimed open, all such volunteer officers and privates then 

present, shall be allowed to vote in like manner and for such 

officers as prescribed in this section, and return shall be made ,, Returns how 
of such election to the secretary of this territory. 
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Legal voters Sect. 50. And all legal voters in this territory, residing on 


may vote for del- 
te to congress cefled lands or unceded lands, shall have the right to vote for 


al author- 

ized precinct in delegate to congress, at any election precinct established by 
law, in any organized county in this territory, and all legal 
voters living in unorganized counties shall vote in the organ- 
ized counties to which their unorganized counties are respect- 
ively attached for election and representative purposes; and 

frock notn NO soldier, officer, or private, other than those who resided in 

in Dakota cannot this territory previous to and at the time of their enlistment, 
shall be entitled to vote at any election in said territory. 

of cenifeations Secr. 51. Every free white male person above the age of 

voters. ` i 

twenty-one years, who shall have been a resident of the terri- 
tory ninety days prior to any election, and who is a citizen of 
the United States, or has declared on oath his intention to 
become such, and shall have taken an oath to support the 
constitution of the United States, shall be entitled to vote; 

omagibiityto and all persons possessing the qualifications mentioned in 
this section, and who have resided in this territory nine 
months, shall be eligible to any office within said territory. 

oare efect, Secr. 52. This act shall take effect from and after its pas- 
sage. 


Approved May 15, 1862. 
W. JAYNE, Governor 


CHAPTER 33. 


AN ACT TO DESIGNATE THE TIME OF HOLDING THE GENERAL 
ELECTION, AND TO PROVIDE FOR THE ELECTION OF A DEL- 
EGATE TO CONGRESS. 


Be it enacted by the Legislative Assembly of the Territory of 


Dakota : 

Pepe gen: Section 1. That the time for holding the general election, 
in the Territory of Dakota, shall be on the first Monday of 
September in each year. 

anoa ofa Secr. 2. That at the general election in the year one 


gress in 1862. thousand eight hundred and sixty-two, there shall be elected 
a delegate to serve in the Congress of the United States, after 
the term of the present delegate shall have expired, and every 
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two years thereafter a like election for delegate to congress 
shall take place. 
Secr. 3. That when any vacancy shall happen in the „1 css of ye 
office of delegate to congress from this territory, it shall be See. 
the duty of the governor to issue his proclamation, appointing 
a day to hold a special election to fill such vacancy. 
Secr. 4. This act to take effect from and after its passage. „pare effect, 


Approved April 21, 1862. 
W. JAYNE, Governor. 


ENTRIES AND DETAINERS. 


CHAPTER 34. 


AN ACT TO PROVIDE A REMEDY FOR FORCIBLE ENTRIES AND 
UNLAWFUL DETAINERS. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


Szction 1. No person or persons shall hereafter make an „Zo make no | 
entry into lands, tenements, or other possessions, but in cases ® entry. 
where entry is given by law; and in such cases not with 
strong hands nor with a multitude of people, but only in a 
peaceable manner; and if any person from -henceforth do to 
the contrary, and thereof be duly convicted, he shall be pun- 
ished by fine. 

Secr. 2. Any justice of the peace shall have authority to „Justice may 
ak is : : quire into 
inquire as hereinafter directed, as well against those who may manner of entry. 
make unlawful or forcible entry into lands, tenements, or other 
possessions, and detain the same, as against those who, hav- 
ing lawful and peaceable entry into lands, tenements, or other 
possessions, unlawfully and forcibly detain the same; and if 
it be found, upon such inquiry, that an unlawful or forcible 
entry hath been made, and that said lands, tenements, or 
other possessions are unlawfully detained by force and strong 
hands, or that the same, after a lawful entry, are so held or 
detained unlawfully, then such justice shall cause the party 
complaining to have restitution thereof. 

25 
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mantice to issue Spor, 3. When any complaint shall be made in writing to 
complaint. any justice of the peace, of any such unlawful or forcible 
entry or unlawful detainer, said justice shall issue a summons, 
directed to the sheriff or any constable of the same county, 
commanding him to summons the person or persons against 
whom such complaint shall have been made, to appear before 
the said justice on a day in such summons named, which 
shall not be less than six nor more than ten days from the 
day of issuing said summons, and at the place therein named. 
moammons,how Sct. 4. Such summons shall be served upon the person 
or persons, against whom the same is issued, by delivering a 
certified copy thereof to such person or persons, at least three 
days before the return day thereof; and the officer serving the 
same shall make a special return of the time and manner of 
serving said summons. 
acpatice to hear ë Shor, 5. After the return of the said summons served as 
hereinbefore provided, and at the time and place appointed in 
said summons, the said justice shall proceed to hear and de- 
Troia; termine said complaint: Provided, That if either party shall 
call for a trial by jury, the said justice shall issue a venire, in 
the same manner, upon the same terms, as in other cases pro- 
vided for trial by jury in justices’ courts; and such jury shall 
be sworn as in other cases. 
anne Sect. 6. If at the time of making said complaint it shall 
eet tent be made to appear that the person or persons against whom 
from county. — said complaint is made, or either of them, are absent from 
the county, it shall be the duty of the justice before whom 
the same is made, to issue his summons as hereinbefore 
provided, and make the same returnable not less than six, nor 
more than ten days from the time of issuing the same, and 
such summons may be served by leaving a true and attested 
copy thereof at the last and usual place of such person or 
persons’ abode, not less than six days before the return day 
thereof; such copy shall be left with some member of the 
family, or some person residing at such place, of suitable age 
and discretion, to whom the contents shall be explained by 
the officer leaving the same; and the said officer shall make 
a special return of the time and manner of issuing said sum- 
mons; and the suit shall thereafter proceed the same as though 
a personal service were had of such summons. 
Seot. 7. The justice may, at his discretion, adjourn any 
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trial under this act, not exceeding six days; but in all cases , Justice moy 
mentioned in section twelve in this act, if the defendant, his "*e»- 
agent or attorney, shall make oath that he cannot safely pro- 
ceed to trial, for the want of some material witness, naming 
him, that he has made due exertion to obtain said witness, 
and believes if an adjournment be allowed, he will be able to 
procure the attendance of said witness, or his deposition, in 
time to produce the same upon such trial; in which case, if 
such person or persons will give bond, with one or more suffi- 
cient sureties, conditioned to pay the said complainant for all 
rent that may accrue during the pendency of such suit, and 

all costs and damages consequent upon such adjournment, 

the said justice shall adjourn such cause for such reasonable 
time as may appear necessary, not exceeding three months. 

Secr. 8. The deposition of any witness, whose testimony Of deposition. 
may be considered necessary by either party, may be taken 
for the same reason, in the same manner, and with the same 
effect as is provided by law for taking of depositions to be 
used in justices’ courts. 

Secr. 9. If, upon the trial of any complaint under this unin 
act, the justice or jury shall find that the defendant or defend- *™°te™!¥- 
ants, or either of them, are guilty of the allegation in the 
complaint, the said justice shall thereupon enter judgment for 
the complainant, to have restitution of the premises, and shall 
impose such fines, not exceeding one hundred dollars, con- 
sidering all the circumstances, as he may deem just, and shall 
tax the costs for the complainant, and may upon execution 
in favor of said complainant, for such costs as in other actions 
ex delicto, and the said justice shall also award and issue a 
writ of restitution ; but if the said justice or the jury find that 
the person complained of is not guilty, the complaint, in their 
opinion, not having been supported, the said justice shall tax 
the costs against the complainant, and issue execution there- 
for. 

Sect. 10. If the jury impanneled as aforesaid, cannot Ir jury cannot 

` è : i . agree, new jury 
agree upon a verdict, the justice before whom the trial is to Þe Impan- 
pending, may discharge said jury, if in his opinion they are 
not likely to agree upon a verdict, and issue a venire return- 
able forthwith, or at some other time agreed upon by the par- 
ties for the purpose of impanneling a new jury. 
Secr. 11. The complainant of any forcible entry, or any _ Tf complainant 


recover, it may 
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be for treble 
damages and 


costs. 


Tf tenant or 
person holding 


Preceding sec- 
tion does not 
extend to whom. 
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unlawful detainer, as aforesaid, who shall recover against 
the person complained of as aforesaid, shall be entitled to 
recover treble damages, with costs of suit, by a civil action 
against the offender or offenders, to be brought before any 
justice of the peace or court of record, for that purpose: Pro- 
vided, always, That nothing contained in the foregoing part 
of this act, shall be construed to extend to any person or per- 
sons, who have had quiet, peaceable, and uninterrupted occu- 
pation of any lands, tenements, or other possessions, otherwise 
than by devise or lease, for the period of three whole years, 
next before the entering of such complaint, any thing in this 
act to the contrary notwithstanding. 

Sect. 12. When any person shall hold over any lands, 
tenements, or other possessions, after the sale thereof on exe- 
cution against such person and expiration of the time for 
redemption, or after a sale thereof under a mortgage upon 
foreclosure by advertisement, or after the termination of the 
time for which they are demised or let to him or her, or to 
the person under whom he or she holds possession, or con- 
trary to the conditions or covenants of the lease or agreement, 
under which he or she holds, or after any rent shall have be- 
come due, according to the term of such lease or agreement, 
and shall remain unpaid for the space of three years, in all 
such cases, if the lessor, his heirs, executors, administrators, 
assign, agent, or attorney, shall make demand in writing of 
such person or tenant holding over, that he or she shall de- 
liver possession of the premises as aforesaid, and if such ten- 
ant or person holding over shall refuse, or neglect for the 
space of three days, after such demand, to quit the possession 
of such lands or tenements, or to pay the rent thereof, so due 
and unpaid as aforesaid, upon complaint thereof to any justice 
of the peace of the county, the justice shall proceed to hear, 
try, and determine the same, in the same manner as in other 
cases hereinbefore provided for: Provided, That in all cases 
mentioned in this section, the justice shall impose no fine 
upon such tenants or persons holding over. 

Secr. 13. The preceding section shall not extend to any 
person who has or shall have continued in possession three 
years after the termination of the time for which the premises 
were demised or let to him or her, or those under whom he or 
she claims, or after the sale thereof as aforesaid, or to any 
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person who continues in possession three years quietly and 
peaceably by disseizin, any thing in this act to the contrary 
notwithstanding. 

Sect. 14. The complainant shall be entitled to bring a ,compimnent 
civil action against the person complained of, and who shall *™*¢ damages. 
be found guilty on the trial, and may recover treble damages 
from the time of notice to quit the premises, and until that 
time damages only. 

Secor. 15. Every person summoned as a juror, or subpe- Joon, 
naed as a witness, who shall not appear, or appearing, shall 5°75," gre sr, 
refuse to serve or give evidence, in any prosecution instituted 
by virtue of this act, shall forfeit and pay for every such de- 
fault or refusal, unless some reasonable cause be assigned, 
such fine, not exceeding ten dollars, as the said justice shall 
think proper to impose. 

Sxcr. 16. All fines imposed by virtue of this act, shall be Peera 
paid to the county treasurer of the county where the action is "me. 
commenced, for the use of common schools, and the said jus- 
tice may commit the person against whom the fine is imposed, 
to the common jail of the county until such fine be paid, or 
the said justice may issue an execution therefor, as in other 
cases ex delicto. ; 

Secr. 17. If either party shall feel aggrieved by the ver- Of appeals. 
dict of the jury or decision of. the justice, he may appeal 
within ten days, as in other cases tried before justices of the 
peace, except his bond shall be with two or more sufficient 
sureties, to be approved by said justice, conditioned to pay 
all costs of such appeal, and abide the order the court may 
make therein, and pay all rent and other damages justly 
accruing to said comp mneRi during the pendency of such 
appeal. 

Secr. 18. Upon the taking of such appeal all further pro- tukor ppro.. 
ceedings in the case shall be thereby stayed, and the appellate 18 =°% 
court shall thereafter issue all needful writs and processes, to 
carry out the provisions of this act, according to the true 
intent and meaning thereof. 

Secr. 19. If a writ of restitution shall have been issued mio martan 
previous to the taking of any appeal, as provided in this act, to oa 
the justice shall forthwith give the appellate a certificate of 
the allowance of such appeal, and upon the service of the 
[same upon the] officer having such writ of restitution, the 

25* 
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said officer shall forthwith cease all further proceedings by 
virtue of such writ, and if such writ shall not have been 
completely executed, the defendant shall remain in possession 
of the premises, until the appeal shall have been determined. 
„Appellatecouort Sgor, 20. In all cases of appeal under the provisions of 


or quash for this act, the appellate court shall not dismiss or quash the 


only. proceedings for want of form only, provided they have been 
conducted substantially, according to the provisions of this 
act. 

gof amend: Secr. 21. Amendments may be allowed by the court at 


any time before final judgment, upon such terms as to the 
court shall appear just, in the same cases and manner, and to 

the same extent as in civil actions. 
marb Secr. 22. All matters in excuse, jurisdiction, or avoidance 
of the allegations in the complaint, shall be set up in answer. 
aoe Sect. 23. The appellate court shall have power to com- 
compel justice to pel the justice by attachment, to make or amend any return 
Tetum; which shall be withheld, or insufficiently or improperly made. 
Secr. 24. The following, or equivalent forms, shall be used 


in proceedings under this chapter. 


FORM OF SUMMONS. 


TERRITORY OF DAKOTA, = 
county of ——, 
mgm otsam- To the sheriff or any constable of the county aforesaid. 
‘Whereas , of , hath exhibited unto a justice of the 
peace, in and for said county aforesaid, a complaint against 
, of , for that the said „on the day of , 
at (here insert the substance of the complaint with legal cer- 
tainty); therefore, in the name of the United States, you are 
hereby commanded to summons the said „if to be found 
in the said county, to appear before me at „on the day 
of „at of the clock in the noon, there and then 
to make answer to, and defend against the complaint afore- 
said, and further to be dealt with according to law, and make 
due return to me of this sammons, with your doings thereon. 
Dated at , this day of , in the year one thou- 
sand eight hundred and ——. 
A—— B——, Justice of the Peace. 
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FORM OF WRIT OF RESTITUTION. 


TERRITORY OF aot ee 
county, 

To the sheriff or any constable of the county aforesaid. 

Whereas , of „at the court of inquiry of an un- 
lawful detainer, or an unlawful forcible entry and unlawful 
detainer, held at „in the county aforesaid, on the 
day of , one thousand eight hundred and , before 
—,, justice of the peace in and for the county aforesaid, by 
the consideration of the court recorded, recovered judgment 
against , of , to have restitution of (here describe 
the premises as in the complaint); therefore, in the name of 
the United States, you are hereby commanded, that taking 
with you the force of the county, if necessary, you cause the 
said to be immediately removed from the aforesaid 
premises, and the said to have peaceable restitution of 
the same; you are also hereby commanded, that of the 
- goods and chattels of the said , within said county, you 
cause to be levied, and the same being disposed of according 
to law, to be paid to the said the sum of , being the 
costs taxed against said for the said ——, at the court 
aforesaid, together with twenty-five cents for this writ, and 
thereof, together with this writ, make due return within thirty 
days from the date hereof, according to law. 

Dated at ——, the day of , one thousand eight 
hundred and ——. 



























































FORM OF VERDICT. 








At a court of inquiry held at „ on the 
——, one thousand eight hundred and , before 2a 
justice of the peace in and for the county of , complain- 
ant against , respondent, the jury finds the facts alleged 
in the said complaint are true; that the said is guilty 
thereof, and the said ought to have restitution of the 
premises therein designated without delay (or in case the 
jury do not find the allegation of complaint proved), the jury 
find that the facts alleged in the same complaint are not 
proved, and that the said —— is not guilty thereof. 
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Form of writ 


of restitution. 


Form of ver- 
day of „£ 
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ent? effect, Secr. 25. This act shall take effect from and after its pas- 
sage and approval. 


Approved May 15, 1862. 
W. JAYNE, Governor. 





ESTRAYS. 


CHAPTER 35. 
AN ACT TO PROVIDE FOR AN ESTRAY LAW. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


txtecholdermay Section 1. That any freeholder may take up any stray 

mals, and when. horse, mule, neat-cattle, sheep, or swine, found within his 
inclosed premises, at any season of the year. Any estray 
found around the premises of any freeholder, between the 
first of November and the first day of April, may be taken 
up by such freeholder; and any horse or mule, with any por- 
tion of harness attached to them, and any oxen with yoke on, 
that are believed to have strayed away from their owner, may 
be taken up by any person at any time. 

apayo Secor. 2. It shall be the duty of any person taking up an 

tice: estray, to send a description of the same to the county clerk, 
within two weeks after taking it up; and the county clerk 
shall immediately record the same in a book kept for that 
purpose. The taker up of any estray shall, within two 
weeks thereafter, procure the publication of the description of 
such animal in any one newspaper published within the 
county. ` 

ncinree week? Secr. 3. The proprietor of such newspaper shall publish 
said description at least three consecutive weeks, and shall 
receive a reasonable compensation therefor. 

rey Becr. 4, The owner of an estray may, at any time previ- 

Bow: ous to its sale, reclaim the same, on proving property, by oath 
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or otherwise, and paying for the advertisement and a reason- 
able compensation for the necessary expense incurred by the 
person taking it up. 

Sect. 5. When an estray has not been reclaimed within „Jipet re- ia 
nine months from the time it was advertised, if it be a sheep, Me months. 
swine, or calf, under the age of one year, it shall be the prop- 
erty of the person taking it up. When the animal is a 
horse, mule, bull, steer, or cow, the person taking it up shall 
notify a justice of the peace residing within the county, who 
shall appoint two persons to appraise the animal at what they 
consider its cash value; a day of sale shall be fixed, and no- 
tice of such sale shall be advertised for ten successive weeks, 
in any newspaper published in the county. If there be no 
newspaper in the county, then the notice of sale‘shall be 
posted in at least three conspicuous places within the county, 
for at least three weeks before the sale. And on the day 
appointed, the animals shall be sold to the highest and best 
bidder. 

Secr. 6. The place of sale shall be at the county seat. __ Sale at county 

Sect. 7. When any estray is sold, it must bring at least „ Must bring two 
two thirds of the appraised value. In case it does not, the value. If it does 
animal shall be re-appraised, and again offered for sale one 
week from the day appointed for the first sale, without ad-- 
vertisement. 

Secr. 8. If, upon examination of said sale, the said ani- Ir eale mi a 
mal will not bring enough to defray the entire expense, the 
taker up of said animal may, on payment of the same, be the 
owner thereof. 

Sect. 9. After all expenses have been paid, the balance, if „Balance re- 
any, shall be paid into the school fund. school fund. 

Secr. 10. The appraisers of estrays shall estimate the „What apprais- 
value of the labor, trouble, and expense of the person in tak- sider. 
ing up and keeping an estray, taking into consideration the 
services rendered by the animals. 

Secr. 11. The appraisers of estrays shall receive fifty ,fompensstion 
cents each for each appraisement; but when more than one 
animal is taken up at the same time, by one man, they shall 
all be appraised at once, and the appraisers shall be entitled 
to compensation for but one appraisement. The justice of Otjustice. 
the peace shall receive for his services fifty cents. 

Secr. 12. Should any animal, taken up as an estray, die Tf animal dies. 
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while in possession of the taker up, he shall not be liable for 
the loss, unless its death was the result of mistreatment or 
wilful neglect. 

ee es Sect. 13. This act shall take effect from the date of its 
passage. 


Approved, April 26, 1862. 
ii seas W: JAYNE, Governor. 


CHAPTER 36. 
AN ACT CONC&RNING HORSES AND OTHER ANIMALS. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


ariilor or ane Section 1. That no stallion or ass, over the age of two 
not allowed to years, shall be allowed to run at large; and the owners of 
toommers liable such animal found running at large shall be liable to a fine of 
five dollars for the first offence, and ten dollars for any subse- 
quent offence, to be recovered by an action of debt before any 
at anes appropri- justice of the peace in the county. Such fine or fines, when 
ree collected by any justice of the peace, shall be paid into the 
county treasury of the county where the same shall have been 
collected, and the same shall be appropriated for the benefit 
of common schools. 
may berated. Secr. 2. Any person finding such animal running at large, 
may take up and secure the same, and shall give public 
notice of such taking up; and if the animal, so taken up, be 
not claimed within five days, and the fines and costs of taking 
Proviso. up and keeping paid, may castrate the same: Provided, The 
usual precaution be used, that the life of the animal be not 
endangered thereby more than is usual, and shall be entitled 
to recover from the owner of any such animal for castrating 
the same, the sum of five dollars in addition to a reasonable 
compensation for taking up and keeping, and shall have a 
lien upon said animal for the payment of the same. 
e mo Secor. 3. The owner or owners of any such stallion or ass, 
Gamage donee Who shall suffer or permit the same to run at large, contrary 
to the provisions of this act, shall be further liable for and pay 
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all damages which any person may sustain in consequence of 
such horse or ass running at large. 

Secr. 4. This act shall take effect and be in force from Teke effect, 
and after its passage. i 


Approved May 15, 1862. 
W. JAYNE, Governor. 


EXEMPTION. 


CHAPTER 37. 


AN ACT EXEMPTING PROPERTY FROM EXECUTION, WRIT 
OF ATTACHMENT, OR ANY OTHER FINAL PROCESS OF A 
COURT. , 


Be it enacted by the Legislative Assembly of the Territory 
of Dakota: 
Property ex- 


Section 1. That a homestead, belonging to any man Ofka AT ex 
woman resident in this territory, consisting of not more than “*- 
eighty acres of land, and the dwelling-house and other im- 
provements and appurtenances situated thereon convenient 
for a homestead, to be selected by the owner thereof, and not 
included within any incorporated city or village, or instead 
thereof, at the option of the owner, a quantity of land not 
exceeding in amount one acre, being within an incorporated 
city, town, or village, and the dwelling-house thereon and its 
appurtenances, shall not be subject to attachment or mesne 
process, or [levy], or sale upon execution, or any other pro- 
cess issuing from any court within this territory. This sec- 
tion shall be construed to exempt such homestead in the 
manner aforesaid, during the time it shall be owned or occu- 
pied by the widow or minor child or children of any deceased 
person, who was, when living, entitled to the benefit of this 


act. 
Sect. 2. Such exemption shall not extend to any mort- epsh exemp- 
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tend to valid. gage thereon, but such mortgage of said homestead or any 
mortgage. 
part thereof by the owner if he be a married man, shall not 
be valid unless the wife join in said conveyance. 

Sect. 3. Whenever any levy shall be made upon the lands 
or tenements of a householder whose homestead has not been 
selected out or set apart by metes and bounds, such house- 
holder may notify the officer at the time of making such levy 
of what he regards as his homestead, with a description 
thereof, within the limits above described, and the remainder 
alone shall be subject to sale under such levy. 

am pehtifds Secr. 4. If the plaintiff in execution be dissatisfied with 

‘and set spart- the quantity of land selected and set apart as aforesaid, 
the officer making the levy shall cause the land to be sur- 
veyed, beginning at a point to be designated by the owner, 
and set apart.in compact form, including house and other 
buildings and improvements, to the amount specified in the 
first section of this act. The expense of said survey shall be 
paid by said plaintiff. 

enako Secr. 5. After the survey shall have been made, the 

tie:deed; officer making the levy, may sell the property levied upon, 
and not included within the set-off, in the same manner as is 
provided by law in other cases for the sale of real estate in 
execution; and in giving a deed he shall describe mig same 
fully by metes and bounds. 

naty Sect. 6. Any person owning several houses situated upon 

select either. the same or different lots of land within this territory, may 
select either one of said houses and lots as a homestead, that 
he may see fit, and the same shall be exempt as aforesaid, 
and every person occupying a home not his own, and owning 
a homestead as hereinbefore described, shall be entitled to 
the exemption aforesaid. 

ss Neesennt Sect. 7. Nothing in this act shall exempt any real estate 

taxes. from sale in payment for taxes. 

exon, property Sgor, 8." All property hereinafter mentioned shall be 
exempt from attachment or mesne process, or levy of execu- 
tion, or any other final process issued from any court. 

1. All family pictures. 

2. All miscellaneous books and musical instruments for 
use of family not exceeding five hundred dollars in value. 

3. A seat or pew in any house of worship. 

4. A lot or lots in any burial-ground. 
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5. All wearing apparel suitable to the condition of the 
debtor and his family. 

6. All household furniture used by the debtor and his 
family, not exceeding five hundred dollars in value, and in 
case the debtor shall own more than five hundred dollars’ 
worth of furniture, he shall select such as may be deemed 
most useful to himself and family, leaving the balance sub- 
ject to legal process. 

7. Three cows, ten swine, one yoke of oxen, and one horse, 
or two yoke of oxen or a span of horses or mules, one hun- 
dred sheep and their lambs under six months old, and all 
wool of the same, and all cloth or yarn manufactured there- 
from, the necessary food for the animals hereinbefore men- 
tioned, for one year’s support either provided or growing, or 
both as the debtor may choose; also one wagon, one sleigh, 
two ploughs, one harrow, and other farming utensils, including 
tackle for teams, not exceeding three hundred dollars in 
value. 

8. The provisions for the debtor and his family, necessary 
for one year’s support, either provided or growing or both, 
and fuel necessary for one year. 

9. The tools and instruments of any mechanic, whether a 
minor or of age, used and kept for the purpose of carrying on 
his trade or business, and in addition thereto, stock in trade 
not exceeding two hundred dollars in value. The library and 
implements of any professional man, not exceeding six hun- 
dred dollars in value, all of which articles hereinbefore exempt 
shall be chosen by the debtor, his agent or legal representa- , To be selected 
tives, and whenever the articles are limited in value, they” 
shall be [appraised] at the usual price of such articles at 
sheriff sale as near as can be. 

Secr. 9. Nothing in this act shall be so construed as to gn n 
exempt any property in this territory from execution for snd chan i 
clerks’, laborers’, or mechanics’ wages. 

- Sacr 10. This act shall take effect from and after its Take efect, 


pasşage. 


Approved May 12, 1862. 
W. JAYNE, Governor. 


26 
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CHAPTER 38. 


AN ACT TO EXEMPT THE PROPERTY OF MARRIED WOMEN 
FROM EXECUTION IN CERTAIN CASES. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota : 


erite Section 1. That the property owned by any married 
erty exempt for, woman, before her marriage, and that which she may acquire 
after marriage, by descent, gift, grant, devise, or otherwise, 
and the increase, use, and profits thereof, shall be exempt 
from all debts and liabilities of the husband, unless for neces- 
Proviso. sary articles for the use and benefit of the family. Provided, 
however, That the provisions of this act shall extend only to 
such property as shall be mentioned in a list of the property 
of such married woman as is on record in the office of the 
register of deeds of the county in which such married woman 
resides. 
a Sect. 2. This act to take effect and be in force from and 
after its passage. 


Approved. April 5, 1862. 
SPS W. JAYNE, Governor. 





CHAPTER 39. 
AN ACT EXEMPTING PROPERTY FROM EXECUTION. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota : 


Ri ak er Section 1. That all property, real and personal, .goods 
ton for any deb, and chattels, rights, credits, interests, and estates in this ter- 
without Hintta of ritory, owned by any citizen of this territory, and acquired 
the territo 
during his or her residence in said territory: also, all the 
property, real and personal, goods and chattels, rights and 
credits, interests and estates within this territory, owned by 
the widow or minor children of any deceased person who, at 


the time of his death, was a citizen of this territory, and 
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who acquired said property, real and personal, goods and 
chattels, rights and credits, interests and estates during his 
residence in said territory; also, all the property, real and 
personal, goods and chattels, rights and credits, interests and 
estates belonging to the estate and in the hands of the execu- 
tor or executors, administrator or administrators of such de- 
ceased person, or in the hands of the guardian or guardians 
of the minor children of such deceased person; and also all 
the property, real and personal, goods and chattels, rights and 
credits, interests and estates in this territory, owned by any 
woman married or single, residing in this territory, and ac- 
quired by her during residence in said territory, be and the 
same is hereby declared to be exempt from levy, seizure, or 
sale, by virtue of any execution, writ of attachment, or any 
other final process of a court, founded upon any debt, demand, 
or liability contracted or incurred without the limits of this 
territory. 

Scr. 2. No judgment obtained in any court in or out of 
this territory, upon any indebtedness as mentioned in section 
first of this act, shall in anywise operate as a lien upon any 
property, real or personal, goods or chattels, rights or credits, 
interests or estates, exempted from levy, seizure, and sale by 
the provisions of this act. 


303 


ent 


on such liabilii 
operate as lien 
this territory. 


Sect. 3. Nothing in this act shall prevent any person, „A pper oait 
residing in or out of this territory, from bringing suit against porw*srend- 


any person owning property in this territory, and prosecuting 
his or her lawful demand against such person to final judg- 
ment. 


Sect. 4. This act shall take effect from and after its pas- „peze efect, 


sage, and approval by the governor. 


Approved May 5, 1862. 
W. JAYNE, Governor. 
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CHAPTER 40. 
AN ACT EXEMPTING CERTAIN PROPERTY FROM TAXATION. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota : ` 
ton manuta” Section 1. That the following property shall be exempt 
how many years. from taxation, for the time specified in this act, to wit: 1. All 
sheep and the wool shorn from the same, while in possession 
of the producer, for the term of five years. 2, All woollen 
manufactories, including the machinery of the same, for a term 
of fifteen years. 3. All cotton manufactories, including the 
machinery of the same, for a term of twenty years. 4. One 
half of the value of all other manufacturing establishmenis, 
for the term of five years. 
matrinds to date Sect. 2. The period of time mentioned in the previous 
sst: section shall date from the passage of this act. 
saaks effect; Sgor. 3. This act to take effect from and after its pas- 
sage. 


Approved May 14, 1862. 
W. JAYNE, Governor. 
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CHAPTER 41. 
AN ACT RELATIVE TO THE COMPENSATION OF OFFICERS. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 

No other than SECTION 1. That no officer is allowed fees or other com- 
lawful fees al- A 2 . . 
lowed. pensation for any services further than is expressly permitted 

by law. . 
sarees for cor- Sect. 2. Any officer legally called upon to perform any the 
neme following services, is entitled to the following compensation: 
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for drawing and certifying an affidavit, or for giving a certifi- 
cate not attached to any other paper or document, twenty- 
five cents; for fixing his official certificate to any paper, 
whether the certificate be under seal or not, thirty-five cents ; 
for making out a copy or transcript of any public papers or 
records under his control for the use of a private individual 
or company, or recording articles of incorporation, ten cents 
for every one hundred words. 


[FEES OF CLERKS OF SUPREME COURT. | 


Sect. 3. The clerk of the supreme court may take the fol- eee 
lowing fees, as the whole compensation, and where they are 
payable by a party to a suit, they may (except in criminal cases) 
be required in advance. If not so paid in advance the clerk 
may at any time after judgment, issue a fee-bill, which shall 
have the force of a special execution against the party adjudged 
to pay costs: upon the filing each appeal, three dollars; 
upon entering each judgment where the cause has been de- 
cided upon its merits, two dollars; upon each continuance of 
a cause, one dollar; upon issuing each execution, one dollar 
and twenty-five cents ; entering satisfaction of judgment, fifty 
cents; upon issuing each writ, rule, or order to be served 
upon any person not in court, twenty-five cents; for copy- 
ing an opinion to be transmitted to the district court in 
case of a reversal of judgment, ten cents for every one 
hundred words, to be paid by the party against whom costs 
are adjudged. 

Secr. 4. In criminal cases the clerk shall charge no fees Same. 
against the county or territory, except that where judgment 
is reversed he is entitled to the legal fees for a copy of the 
decision, to be paid from the county treasury. As against 
the accused he is entitled to the same compensation as is 
allowed in civil cases. 


[FEES OF CLERKS OF DISTRICT COURT. ] 


Sect. 5. The clerk of the district court must, in addition ages tere ot 
to the fees elsewhere authorized, charge and collect the fol- 
lowing : on the filing of an appeal or the commencement of 
an original suit, two dollars and fifty cents ; additional amount 


26 * 
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on issuing an attachment, two dollars; on entering a judg- 
ment by confession in a case not pending in court, in all, three 
dollars; if the case is already pending, in addition to the 
first charge, at the commencement of the suit, one dollar; on 
the submission of a cause without action, two dollars and 
fifty cents; on entering judgment when not by confession, 
two dollars and fifty cents; on entering a general continu- 
ance, one dollar; on entering a special continuance at a 
party’s costs and judgment thereon, two dollars and fifty 
cents; on issuing execution and entering return, one dollar 
and twenty-five cents.; on entering satisfaction of judgment, 
fifty cents. 


To be paid in Secr. 6. The above fees of the clerk of the district 


advance, or. 
security given. 


Where securi 


is given, its 
effect. ” 


` Fees paid by 
whom. 


In criminal 
cases. 


court, as well as the jury fee required by law, must be paid 
in advance, unless ample security is given to the approval 
of the clerk for the payment thereof when the suit is de- 
termined. 

ty Secr. 7. Where security is given as contemplated in the 
preceding section, if the money is not paid at the time stipu- 
lated, the security shall be treated as an authority to cqnfess 
judgment for the proper amount, and the clerk must enter up 
judgment either in term time or vacation, and issue execution 
thereon accordingly. And in all cases heretofore decided in 
the district court, the clerk is authorized to issue a fee-bill 
in the same manner as is above provided for the clerk of the 
supreme court. 

Sect. 8. The above fees of the clerk of the supreme or 
district court must, unless otherwise provided by law, be paid 
in the first instance by the plaintiff or appellant, as the case 
may be, except in cases where the services are rendered at 
the instance and for the benefit of some other person, in 
which case the fees must be paid by such person. But un- 
less otherwise ordered by the court, the party paying such 
fees, if successful in the suit, is entitled to recover them back 
from the opposite party. 

Sect. 9. In criminal cases, where the defendant is ad- 
judged to pay the costs, the clerk of the district court must 
charge fees as follows: in cases of appeals, the same fees in 
all respects as are allowed on appeals in civil actions ; on an 
indictment for a misdemeanor, where there is no trial, five dol- 
lars; where there is a trial by the court, seven dollars ; where 
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by jury, ten dollars. In cases of indictment for felonies the 

above fees shall be doubled. The same fees for issuing exe- 

cution and entering satisfaction of judgment, must be charged 

in criminal as in civil cases. 

Secr. 10. In criminal cases, whether commenced by indict- , Notreauired in 

ment or brought upon appeal, the fees shall not be required 

in advance, but must be collected by execution against the 

defendant, being added to and treated as a part of the judg- 

ment or fine.in case a judgment for money has been rendered 

against the defendant. 


[FEES OF PROBATE JUDGE.) 


Sgor. 11. The probate judge shall, in addition to the fees , feet of probate 
elsewhere permitted, charge ten cents for every one hundred 
words for all wills and certificates recorded in his office as 
required by law, and shall retain pay therefor out of the first 
money coming into the hands of the executor after payment 
of the charges of the last sickness and funeral expenses of 
the deceased. The judge of probate shall also be entitled to 
the following fees for the following services, to wit: for issu- 
ing letters of administration, with or without the will an- 
- nexed, one dollar; for issuing letters of guardianship, one 
dollar; for issuing letters of execution, one dollar; for record- 
ing said letter, ten cents for one hundred words; for taking 
proof of will, fifty cents; for each oath administered, in all 
cases, in allowing claims, five cents; for filing each claim or 
receipt, five cents; for recording account current of executor, 
administrator, or guardian, on the final settlement of the same, 
ten cents per hundred words; for each notice or subpoena 
issued from his office, twenty-five cents; for docketing each 
suit or demand, ten cents; he shall, also, have civil and crim- - 
inal jurisdiction of a justice of the peace, and have the same 
fees allowed by law to justices of the peace. 


[FEES OF SHERIFF. ] 


Secr. 12.. The sheriff is entitled to the following fees: for Fees of sheriff. 
serving any writ or-notice (not including subpoenas) and return 
thereof, for the first person served, fifty cents, for each addi- 
tional person, twenty-five cents ; for each copy of such writ 
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paid by county, 
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or notice, when required, ten cents for each hundred words; 
serving writ with posse comitatus, one dollar and fifty cents; 
each commitment to prison, twenty-five cents ; discharge from 
prison, twenty-five cents; attending with a person before a 
judge or court when required, not at a regular term of the 
court in his county, for each day besides mileage, one dollar; 
copy of paper required by law, for each one hundred words, 
ten cents; serving and returning subpcenas, for each person, 
twenty cents; calling a jury in each case, ten cents; sum- 
moning a jury, grand or petit, for each panel including mile- 
age (to be paid out of the county treasury), five dollars; 
travelling fees in other cases, required by law, going and re- 
turning, per mile, five cents; selling land or other property on 
execution per day, one dollar; for time actually employed by 
him as assessor per day, two dollars; making and executing 
a deed for land sold on execution, one dollar ; serving one per- 
son with order of court, beside mileage, fifty cents ; for each 
additional: person embraced in the same order, twenty-five 
cents; summoning a jury in cases of forcible entry and de- 
tainer, including mileage, one dollar and fifty cents; serving 
an execution or order for the partition of real estate or assign- 
ing dower (besides mileage), two dollars; for each bond 
required by law, twenty-five cents; for summoning a jury to 
assess the damages to the owner of lands taken for any work 
of internal improvement, and attending upon them, in all 
three dollars ; if such case occupies more than one day, he 
may charge for each additional day or fraction thereof, one 
dollar and fifty cents; for serving each attachment, one dol- 
lar; for the time necessarily employed in making an inven- 
tory of property attached or levjed upon, per day, one dollar ; 
for collecting and paying over money, on the first two hun- 
dred dollars or part thereof, three per cent.; on the next three 
hundred dollars, or any part thereof, two per cent.; and on 
all excess over five hundred dollars, one per cent. But 


-when property is purchased by a plaintiff in execution, so that 


the money does not pass through the sheriff’s hands, he is 
entitled to only one half the above-named rates. Returning 
a writ not served, five cents; receiving prisoner on, surrender 
by bail, twenty-five cents; taking new bail, twenty-five cents; 
dieting a prisoner, per day, twenty-five cents. 

Secr. 13. The above items, when chargeable in criminal 
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cases where the prosecution fails, or where the money cannot 
be made from the person liable to pay the same, the facts 
being certified to by the clerk, as far as his knowledge ex- 
tends, and sworn to by the sheriff, shall be allowed and paid 
out of the county treasury. 


CORONER’S FEES. 


Secr. 14. For a view of each body, and for taking and 
returning inquest, five dollars; each subpoena, warrant,. or 
venire, twenty-five cents. The above fees are to be paid from 
the county treasury where they cannot be obtained from the 
estate of the deceased. For all other services, the same fees 
as are allowed to sheriffs in similar cases. 


CONSTABLE’S FEES. 


Sect. 15. For serving any notice or process, on-each per- 
son named therein, twenty-five cents; copy thereof when 
required, ten cents; for serving an attachment or writ of re- 
plevin, fifty cents; travelling fees, going and returning, per 
nile, five cents ; summoning a jury (including mileage), fifty 
cents; attending same on trial, twenty-five cents; serving 
execution (besides mileage), fifty cents; advertising and sell- 
ing property (besides mileage), fifty cents; advertising with- 
out selling, twenty-five cents; notifying plaintiff of the time 
of such sale, besides mileage, unless he waive such notice, 
twenty cents; return of execution when no levy is made, five 
cents; on taking bond in any case, twenty-five cents; on 
allsums collected on execution and paid over, four per cent. ; 
serving subpoena (besides mileage), fifteen cents; posting 
up each notice required by law (besides mileage), fifteen 
cents; commitment to prison (besides mileage), twenty-five 
cents. 

Secr. 16. The fees of constables for services in criminal 
cases where the prosecution fails or when the money cannot 
be made from the person liable to pay the same, the facts 
being certified by the justice and sworn to by the constable, 
shall be allowed and paid out of the county treasury. 


Coroner’s fees. 


Constable’s 
fees. 


When paid by 
county. 
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NOTARY’S FEES. 


cae tary Secr. 17. For every protest of a bill or note, seventy-five 
cents; noting a bill of exchange for non-acceptance or non- 
payment, twenty-five cents; notarial affidavit to an account, 
under seal, twenty-five cents; registering protest in a bill of ex- 
change or promissory note for non-acceptance or non-payment, 
fifty cents; certifying power of attorney, twenty-five cents; 
administering an oath, five cents; being present at demand, 
tender, or deposit, and noting the same, thirty-five cents. 
Other services the same fees as are allowed to other officers 
for like services. 


JUSTICES’ FEES. 


cg creme suetae Sect. 18. Atthe commencement of each suit, fifty cents; 
in case of an attachment or forcible entry and detainer, one 
dollar; on taking judgment by confession after suit is com- 
menced, fifty cents; if not on suit previously brought, one 
dollar; on submitting controversies without action, the same 
fees as on suit brought. The following additional fees are 
allowed: in the cases in which they apply on entering judg- 
ment when not contested, fifty cents; if contested, one dol- 
lar; if jury is called, additional one dollar. On issuing exe- 
cution (for issuing as well as for returning and entering 
satisfaction). When any cause consumes more than an entire 
day, the justice is entitled to one dollar for each day or frac- 
tion of a day thereafter, in addition; and on all amounts of 
money coming into the justices’ hands, without suit and by 
him actually paid over, two per cent. shall be allowed him 
therefor; for every continuation or adjournment, at the re- 
quest of either party, fifty cents; making and certifying 
transcript, fifty: cents; on setting aside a judgment of non- 
suit or by default, fifty cents; justices shall also be allowed 
the following fees in criminal cases: for process of any kind, 
except subpoenas, fifty cents; entering judgment, fifty cents; 
taking recognizance or any undertaking, fifty cents; order of 
discharge to jailer, twenty-five cents. The first of the above 
charges shall be payable by the county in cases where the 
prosecution fails. 
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WITNESSES. 


Sect. 19. Each witness, for attending before, the district 
court each day, is entitled to one dollar; before a justice of 
the peace, fifty cents; mileage for actual travel, per mile, each 
way, five cents. An attorney, or juror, or officer, who is in 
habitual attendance on the court during the term at which he 
is subpoenaed as a witness, shall charge for only one day’s 
attendance or travel. The court may disallow to the success- 
ful, any witness who, without sufficient cause, was absent at 
the trial, or whose testimony was unimportant or unneces- 
sary. For attending before a grand or petit jury, in a crim- 
inal case, witnesses are entitled to a like fee, which, when 
they are called in behalf of the prosecution, shall be paid out 
of the county treasury. But they cannot claim their fees in 
such cases in advance. , 


JURORS. 


Sect. 20. A juror, for each day’s attendance, whether as 
a grand or petit juror, one dollar; before justices of the 
peace, fifty cents; travelling, per mile, going and returning, 
five cents. 


COUNTY SURVEYORS. 


Sct. 21. For each day’s service actually performed in 
travelling to and from the place where the survey is to be 
made, making survey and return, five dollars; for a certified 
copy of the plat or field notes, fifty cents. 

Secr. 22. This act shall take effect and be in force from 
and after its passage. 


Approved April 15, 1862. 
W. JAYNE, Governor. 
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CHAPTER 42. 


AN ACT TO PROVIDE FOR THE FEES OF ROAD COMMIS. 
SIONERS. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


aut doilar and Sgction 1. That all road commissioners who perform 
their duties as such, upon the construction of any road within 
this territory, shall be entitled to the sum of one and one half 
dollars per day, for every day occupied in such capacity. 

oo Secr. 2. Incase of the absence of any one of these (three) 
commissioners appointed to construct any road in this terri- 
tory, the others may supply said vacancy by appointing 
another; or, in case of a majority of them meet, may cae 
to discharge their duties. 

to missioners = Sect. 3. That said commissioners shall meet at any time 

sixmonths. within six months from the time of their appointment, to 
take into consideration the duties imposed upon them by the 
provisions of the “act” authorizing them to act as commis- 
sioners. 


cauhis act appli- Sgor. 4. This act shall only be applicable to cases where 


cases. there is no specified provisions similar to the requirements of 
this act. 

oe Secr. 5. This act shall take effect from and after its 
passage. 


Approved May 7, 1862. 
W. JAYNE, Governor. 
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FENCES, HEDGES, GRAIN, AND TREES. 


CHAPTER 43. 


TO PROVIDE FOR THE PROTECTION OF HEDGES, FENCES, 
GRAIN, FRUIT, AND ORNAMENTAL TREES. 


Be tt enacted by the Legislative Assembly of the Territory of 
Dakota: 
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Section 1. That whenever any owner or owners, occu- pois 


g to growth 


pant or occupants of any land or lands bordering upon any ° hedges. 


public road or highway, except a street or alley, in a town or 
village, through which any public road or highway may pass, 
may wish to plant and cultivate any hedge or live fence 
along the margin of his, her, or their lands, it shall be lawful 
for any such person or persons to set or plant any such 
hedge or live fence, precisely on the line of the road or high- 

_ way; and also place on the margin of such road a protection 
fence, not to occupy more than six feet of the margin or edge 
of such road; and such protection fence, when placed oppo- 
site any line fence or hedge actually set or planted, shall be 
permitted by’ the supervisor of roads, and all other persons, 
to remain for the term of six years: Provided, That the 
authorities of any county may grant permission, in writing, 
to the owner or owners of any hedge or live fence, to con- 
tinue such protection fence any term of time they may deem 
necessary. 


or throw, cut, or lodge down, or prostrate any fence inclosing 
any orchard, pasture, meadow, garden, or other field or inclo- 
sure, in which any grain or-vegetables are cultivated, the 
property of, or lawfully occupied by any other person or 
persons, or shall wantonly or maliciously open, let down, 
throw down, or prostrate any gate or bars belonging to any 
such inclosure or field, and leave any such fence, bars, or 
gate down, prostrate or open, every such person or persons 
27 


Proviso. 


jury 
dges and 
ces. 


Secr. 2. If any person or persons shall wantonly or ma- , Relating to 


liciously cut through, dig up, or injure any hedge or live fence, be 


to 
Penalty.. 
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shall, upon conviction thereof, be fined in any sum, not 
exceeding one hundred dollars, or be imprisoned in the county 
jail not exceeding thirty days, or both, at the discretion of the 
court. 
jo esem; Sect. 3. And if any person or persons shall wilfully or 
ornamental trees maliciously, and without lawful authority, cut down, root up, 


and shrubbery. 

Penalty: sever, injure, or destroy any fruit or ornamental trees, culti- 
vated root-or plant, or other vegetable production, standing 
or growing in, or being attached to the lands of others, and 
shall wilfully and without lawful authority, cut down, root 
up, destroy, or injure any fruit or ornamental trees or shrub- 
bery, planted or growing in any street, lane, or alley, or 
public ground, in any city or incorporated town, every such 
person so offending shall be deemed guilty of a misdemeanor, 
and on conviction thereof shall be punished by fine of not 
more than one hundred dollars, or by imprisonment in the 
county jail not exceeding three months, or both, at the dis- 
cretion of the court, and shall moreover be liable in damages 
to the party injured. 

Incase of pros- Secr. 4. In case of prosecution for any of the above 


and owned by offences, if the land referred to be owned or occupied in 
mg: common by two or more tenants, the complaint shall be 
deemed sufficient, if any one or more of such tenants in 
common shall be named therein. 
conronecutions Seot. 5. All prosecutions under this chapter shall be 
within one year. commenced within one year from the time any such offence 
shall have been committed, before some justice of the peace 
of the county wherein the same shall have been committed ; 
co nes for useof and all fines collected under the provisions of this chapter, 
shall be paid into the treasury of the county where the offence 
shall have been committed, for the use of the common 
schools of said county. 
ene Secr. 6. This act shall take effect and be in force from 
and after the first day of May, 1862. 
-Approved April 10, 1862. 
W. JAYNE, Governor. 
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FUGITIVES FROM JUSTICE. 


CHAPTER 44. 


AN ACT RELATIVE TO FUGITIVES FROM JUSTICE AND THE 
SURRENDER OF THE SAME. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


Section 1. The governor of this territory may, in any ie iceles & 
case authorized by the constitution and laws of the United omer paid 
States, appoint agents to demand of the executive authority 
of any state or territory, any fugitive from justice, or any 
person charged with felony or any other crime, in this terri- 
tory, and whenever an application shall be made to the „Wren splice 
governor for that purpose, the district attorney, or any other ** that purpose. 
prosecuting officer of the territory, when required by the 
governor, shall forthwith investigate the grounds of such ap- 
plication, and report to the governor all material circum- 
stances which may come to his knowledge, with an abstract 
of the evidence, and his opinion as to the expediency of the 
demand; but the governor may, in any case, appoint such 
agents, without requiring the opinion of, or any report from, 
the district attorney; and the accounts of the agents, ap- ne 
pointed for that purpose, shall, in all cases, be audited by the 
governor, and paid from the territorial treasury. 

Secr. 2. When a demand shall be made upon the gov- | Whendemands 
ernor of this territory, by the executive of any state or terri- çative from q 
tory, in any case authorized by the constitution and laws of ‘tres. 
the United States, for the delivery over of any person 
charged in such state or territory, with treason, felony, or any 
other crime, the district attorney or any other prosecuting 
officer of the territory, when required by the governor, shall 
forthwith investigate the ground of such demand, and report 
to the governor all material facts which may come to his 
knowledge, as to the situation and circumstances of the per- 
son so demanded, especially whether he is held in custody, or 
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is under recognizance to answer for any offence against the 
laws of this territory or of the United States, or by force of 
any civil process, and also whether such demand is made 
according to law, so that such person ought to be delivered 
up; and, if the governor is satisfied that such demand is con- 
formable to law and ought to be complied with, he shall issue 
his warrant under the seal of the territory, authorizing the 
agents who make such demand, either forthwith, or at such 
time as shall be designated by the warrant, to take and trans- 
port such person to the line of the territory, at the expense of 
such agents, and shall, also, by such warrant, require the civil 
officer within this territory to render such assistance as may 
be necessary in the execution thereof. 

Waea poreon SECT. 3. Whenever any person shall be found within this 


found in this ter- 
wereccumed., territory, charged with any offence committed in any state or 


with any offence 

mitt,“ territory, and liable by the constitution and laws of the 
United States, to be delivered over upon the demand of the 
executive of such state or territory, any court or magistrate 
authorized to issue warrants in criminal cases, may, upon 
complaint under oath, setting forth the offence and such other 
matters as are necessary to bring the case within the provis- 
ions of law, issue a warrant to bring the person so charged 
before the same, or some other court or magistrate within the 
territory, to answer such complaint as in other cases. 

thateor mantis Sor. 4, If upon examination of the person charged, it 

te accused to shall appear to the court or magistrate that there is reasona- 
ble cause to believe that the complaint is true, and that such 
person may be lawfully demanded of the governor, he shall, 
if not charged with a capital crime, be required to recognize, 
with sufficient sureties, in a reasonable sum, to appear before 
such court or magistrate at a future day, allowing a reasona- 
ble time to obtain the warrant of the executive, and to abide 
the order of the court or magistrate; and, if such person 
shall not so recognize, he shall be committed to prison, and 
shall be there detained until such day, in like manner as if 
the offence charged had been committed within this territory ; 

ofegat and if the person so recognizing shall fail to appear according 

ing Wxecvene tó the condition of his recognizance, he shall be defaulted, 
and the like proceedings shall be had as in the case of other 
recognizances entered into before such court or magistrate; 
but, if such person be charged with a capital crime, he shall 
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be committed to prison, and there detained until the day so 
appointed for his appearance before the court or magistrate. 

Sect. 6. If the person so recognized or committed shall Pe vee siya 
appear before the court or magistrate upon the day ordered, not demanded or 
he shall be discharged, unless he be demanded by some person *°¥- 
authorized by the warrant of the executive to relieve him, or 
unless the court or magistrate shall see cause to commit him, 
or to require him to recognize anew, for his appearance at 
some other day, and if, when ordered, he shall not so recog- 
nize, he shal] be committed and detained as before provided ; 
whether the person so discharged shall be recognized, com- 
mitted, or discharged. Any person authorized by the war- 
rant of the executive may, at all times, take him into custody, 
and the same shall be a discharge of the recognizance, if any, 
and shall not be deemed an escape. 

Sect. 6. The complainant in such case shall be answer- ,, Complainant 
able for the actual costs and charges, and for the support in cher? 
prison of any person so committed, and shall advance to the 
jailer one week’s board, at the time of commitment, and so 
from week to week, so long as such person shall remain in 
jail; and if he shall fail to do so, the jailer may forthwith pee 
discharge such person from his custody.. Pesce tied 

Sect. 7. This act shall take effect and be in force from gare Steet: 


and after its approval by the governor. 


Approved May 15, 1862, 
W. JAYNE, Governor. 
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HEALTH. 


CHAPTER 45. 


AN ACT TO PROVIDE FOR OFFENCES AGAINST THE 
PUBLIC HEALTH. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


Section 1. If any person shall fraudulently adulterate, 
for the purpose of sale, any substance intended for food, or 
any wine, spirits, malt, or other liquor, intended for drinking, 
with any substance injurious to health, he shall be punished 
by imprisonment in the county jail, not more than one year, 
or by fine not exceeding two hundred dollars, and the article 
so adulterated shall be forfeited and destroyed. 

Secr. 2. If any person shall fraudulently adulterate, for 
the purpose of sale, any drug or medicine, in such a man- 
ner as to render the same injurious to health, he shall be 
punished by imprisonment in the county jail not more than 
one year, or by fine not exceeding three hundred dollars, and 
such adulterated drugs and medicines shall be forfeited and 
destroyed. 

Sect. 3. If any person shall inoculate himself or any other 
person, or shall suffer himself to be inoculated with the small- 
pox, within this territory, with intent to cause the prevalence 
or spread of this infectious disease, he shall be punished by im- 
prisonment in the territorial prison, not more than three years, 
nor less than one year. 

Sect. 4. If any physician or other person, while in a state 
of intoxication, shall prescribe any poison, drugs, or medicine, 
to any other person, he shall be punished by imprisonment in 
the county jail not more than one year, or by fine not exceed- 
ing five hundred dollars. 

Sect. 5. Every apothecary, druggist, or other person who 
shall sell and deliver any arsenic, corrosive sublimate, prussic 
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acid, or any other active poison, without having the word libel poison.” 
“poison,” and the true name thereof, in English, written or 
printed upon a label attached to the vial, box, or parcel con- 
taining the same, shall be punished by a fine not exceeding 
one hundred dollars. 

Secr. 6. This act to take effect from and after its passage, | Take effect, 
and approval by the governor. 


Approved April 80, 1862. 
W. JAYNE, Governor. 


INDIANS. 


CHAPTER 46, 


AN ACT TO PREVENT INDIANS FROM TRESPASSING UPON 
CEDED LANDS. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


Section 1. No Indian shall be permitted to trespass or ,,pniisn must 
enter upon any ceded lands within this territory, for the pur- [rp traveling on 
pose of hunting or fishing, or travelling to and from the lands 
or hunting grounds of different tribes of Indians, without 
first having obtained a written pass or permit for such pur- 
pose from the local United States agent of the tribe to which 
such Indian or Indians belong, or from the superintendent of 
Indian affairs in this territory. 

Scr. 2. Such pass or permit shall state the name of the , fontents of 
Indian, the band and tribe to which he belongs, the business 
he is on, what portion of the territory he is to visit, and the 
duration of time for which his pass is issued. 

Secor. 3. Any Indian or Indians found upon any of the thine" 
ceded lands of this territory, without a pass or permit ob- ow treated. 
tained as provided for in section one, or with a pass or per- 
mit the duration of which shall have expired, shall be deemed 
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amenable to the laws of the territory, and may be arrested 
by any citizens of this territory, and placed in charge of the 
sheriff of the county where such arrest was made. 
Duty ofsherif Secr. 4. It shall be the duty of said sheriff to receive 

com g 

Indian. such Indian or Indians, and to place the same in close con- 
finement in the county jail, and forthwith to officially notify 
the superintendent of Indian affairs of a arrest and con- 
finement, and notify the United States Indian agent of the 
tribe or nation to which such Indian or Indians belong, to 
remove the same immediately to their reserve. 

itene di Sect. 5. All expenses incurred by any county in carrying 

act, how paid. the provisions of this act into effect, shall be paid by the said 
Indian agent to the treasurer of the county where the arrest 
is made, before said Indian shall be delivered to said agent. 

take effect, Sect. 6. This act shall take effect and be in force from 

l and after its passage. 


Approved April 13, 1862. 
W. JAYNE, Governor. 


CHAPTER 47. 


AN ACT TO PREVENT THE TRAFFIC IN ARDENT SPIRITS 
WITH THE INDIANS. 


Be it enacted by the Legislative Assembly of the Territory 
of Dakota: . 


proni lupii: Section 1. That if any hotel keeper, saloon keeper, mer- 

Hauora to Tn chant, trader, salesman, or any other person or persons, shall 

sell, give, barter, or in any manner dispose of any spirituous 

liquors to any Indian or Indians within this territory, every 

such person or persons offending shall be deemed guilty of a 

misdemeanor, and, upon conviction thereof in any court of 

competent jurisdiction to try the same, shall be imprisoned in 

the county jail for a period not Jess than thirty, nor more 

than ninety days, and shall forfeit and pay to the use of the 

county, in which the offence may have been committed, a 

fine not less than twenty nor more than one hundred dollars. 

Iftherebeno SECT. 2. In all cases of conviction under this chapter, if 
jail. Sears 

there be no jail in the county where the offence was com- 
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mitted, or to which it may be attached for judicial purposes, 
it shall be competent for the court before which: such convic- 
tion was had, to commit the offender to the nearest jail in 
any other county, or to either of the forts of this territory, 
with the permission of the commanding officer thereof; and 
it is hereby made the duty of the keeper of such jail to receive 
the prisoner and in all respects so to proceed with him, as if 
he had been committed by the proper authorities of the 
county in which such jail is situated: Provided, That in all 
cases of conviction under the provisions of this chapter, when 
the person convicted is confined in the jail of any other 
colinty, or in any of the forts of the territory, the county in 
which such offence shall have been committed shall pay 
all the expenses arising from such confinement. The prop- 
erty real and personal of all persons convicted and confined 
under the provisions of this act, shall be liable for the costs of 
trial and expenses of confinement. 

Sect. 3. All sheriffs, constables, and justices of the peace ,, 
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Proviso. 


What officers 
make 


within this territory, are required, under the penalty of forfeit- plaint of viola- 


ing their respective offices, to make complaint of such violas” 
tion of the provisions of this chapter, as may come within 
their knowledge; and the judges of the several district courts 
in this territory are hereby required to give this chapter in 
special charge of the grand juries of the several counties in 
their districts. 

Sect. 4. Any individual or individuals who shall violate , 
any of the provisions of this chapter, may be prosecuted 
before a justice of the peace, by any citizen of the county; 
and all fines collected under the provisions of this act shall be 
paid into the county treasury for the support of common 
schools in the county, and the declaration or statements of, 


Persons, how 
rosecuted. 


Declarations of 
received 


Indians may be received before any of the courts under this what they 
are worth. 


act, which declaration or statements may be considered as- 
circumstantial evidence, and received for what they may be 
considered worth by courts and juries, as the case may be. 

Secr. 5. This act shall take effect and be in force from 
and after its passage, and approval by the governor. 


Approved April 30, 1862. 
W. JAYNE, Governor. 


` Take effect, 
when. 
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JAILS. 


CHAPTER 48. 
AN ACT FOR THE REGULATION OF COUNTY JAILS. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


Judges pre- Section 1. That the judges of the district courts of the 
Writing, fr jails, several judicial districts of this territory, shall from time to 
jecte. time, as they may deem necessary, prescribe, in writing, rules 

for the regulation and government of the jails in the several 
counties within their respective districts, upon the follow- 
ing subjects: 1. The cleanliness of the prisoners. 2. The 
classification of prisoners in regard to sex, age, and crime, 
and also persons insane, idiots, and lunatics. 3. Beds and 
clothing. 4. Warming, lighting, and ventilation of the 
prison. 5. The employment of medical and surgical aid 
when necessary. 6. Employment, temperance, and instruc- 
tion of the prisoners. 7. The supplying of each prisoner 
with a Bible. 8. The intercourse between prisoners and 
their counsel and other persons. 9. The punishment of 
prisoners for violation of the rules of the prison. 10. Such 
other regulations as said judges may deem necessary to pro- 


Proviso. mote the welfare of said prisoners: Provided, That such 
rules shall not be contrary to the laws of this territory. 
Plc how Secr. 2. That the said judges shall, as soon as necessary, 


and preserved. cause a copy of said rules to be delivered to the county com- 
missioners in the several counties in their respective judicial 
districts; and it shall be the duty of said commissioners 
forthwith to cause the same to be printed, and to furnish the 
sheriff of their county with a copy of said rules, for each and 
every room or cell of said jail, and also to forward a copy of 
said rules to the secretary of the territory, who may file away 
and preserve the same. 
Duty of sherif. Secr. 3. The sheriff shall, on the receipt of said rules 
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cause a copy thereof to be posted up and continued in 
some conspicuous place in each and every room or cell of 
said jail. 

Secr. 4. The judges aforesaid may from time to time, as „Z23868 may a 
they may deem necessary, revise, alter, or amend said rules, uies when nec- 
and such revised rules shall be printed and disposed of by said 
commissioners and sheriff, in the same manner as is directed 
by the second and third sections of this act. 

Seot. 5. The sheriff, or, in case of his death, removal, or , Sheriffor his 
disability, the person by law appointed to supply his place, beree ofall 
shall have charge of the county jail of his proper county, and 
of all persons by law confined therein, and such sheriff or other 
officer is hereby required to conform, in all respects, to the 
rules and directions of said district judge above specified, or 
which may from time to time, by said judge, be made and 
communicated to him by said commissioners. 

Sect. 6. The sheriff or other officers performing the duties , Sherif to sor- 
of sheriff of each county in this territory, shall, as soon as $ter,” to contain 
necessary after the passage of this act, procure, at the expense 
of the proper county, a suitable book, to be called the jail 
register, in which the said sheriff, by himself or his jailer: 1. 

The name of each prisoner, with the date and cause of his 
or her commitment. 2. The date or manner of his or her 
discharge. 3. What sickness, if any, has prevailed in the 
jail during the year, and, if known, what were the causes of 
such disease. 4. Whether any, or what labor has been per- 
formed by the prisoners, and the value thereof. 5. The 
practice observed during the year, of whitewashing and clean- 
ing the occupied cells or apartments, and the times and 
seasons of so doing. 6. The habits of the prisoners as 
to personal cleanliness, diet, and order. 7. The means fur- 
nished prisoners of literary, moral, and religious instruction 
and of labor. 8. All other matters required by said rules, or 
in the discretion of such sheriff deemed proper; that the 
said sheriff or other officers performing the duties of sheriff, , Preserve same, 
shall carefully keep and preserve the said jail register, in successor. 
the office of the jailer of his proper county, and at the expi- 
ration of said office, shall deliver the same to his successor 
in office. 
Sect. 7. The sheriff, or other officer performing the , Sheriff to make 


jail report 


duties of sheriff, shall, on or before the first Monday of No- èna transmit 


same to whom. 
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vember in each year, make out in writing, from said jail reg- 
ister, a jail report, one copy of which said report he shall forth- 
with file in the office of the clerk of the district court of the 
proper district, one copy with the county clerk of his county, 
for the use of the commissioners thereof, and one copy of 
said report he shall transmit to the secretary of the territory, 

tenner’ om. and it shall be the duty of the secrétary of the territory to 

lesuisture °° communicate the reports of the several sheriffs of this terri- 
tory to the legislative assembly, on or before the tenth day of 
its session annually. 

conutyofaistriet Sect. 8. It shall be the duty of the district court to give 

gand jury ia "e this act in charge of the grand jury once each term of said 
court, and lay before them any and all rules, plans, or regula- 
tions, established by the district judge, relating to county jails 
and prison discipline, which shall then be in force. 

visti Secr. 9. That the grand jury of each county in this ter- 

make report.  yitory shall, once at each term of the district court, while 
in attendance, visit the jail, examine its state and condi- 
tion ; examine and inquire into the discipline and treatment 
of prisoners, their habits, diet, and accommodations, and it 
shall be their duty to report to said court in writing, whether 
the rules of the said district judge have been faithfully kept 
and observed, or whether any of the provisions of this act 
have been violated. It shall also be the.duty of the county 
commissioners of each county of this territory to visit the 
jail of their county once during each of their regular meetings 
of each year. 

coer cfeounty Segor. 10. It shall be the duty of the county commission- 

relation to jals. ers, at the expense of their respective counties, to provide 
suitable means for warming the jail and its cells or apart- 
ments, beds and bedding, night buckets, and such other per- 
manent fixtures and repairs as may be prescribed by the said 
district judge ; said commissioners shall also have power to 
appoint a physician to the jail, when they may deem it neces- 
sary, and pay him such annual or other salary as they may 
think reasonable and proper, which salary shall be drawn out 
of the county treasury; and said medical officer, or any phy- 
sician or surgeon who may be employed in the jail, shall make 
a report in writing whenever required by said commissioner, 
district judge, or grand jury. 

Seot. 11. It shall be the duty of the sheriff of each coun- 
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ty to provide: first, bed-clothing, washing, nursing, when re- Pi of sheni, 
quired, and board generally, and all necessaries for the com- tion. 

fort and welfare of said prisoners, as the said judge by his 

said rules shall designate, for all persons confined by law, and 

he shall be allowed such compensation for services required 

by the provisions of this act, as may be prescribed by the 

county commissioners of their respective countic& 

Szcr. 12. The sheriff shall visit the jail in person, and ,,Shept'o visit 
examine into the condition of each prisoner at least once each 
month, and once during each term of the district court; and 
it is hereby made his duty to cause all the cells and rooms, 
used for the confinement of prisoners, to be thoroughly white- 
washed at least three times in each year. 

Sect. 13. The jailer or keeper of the jail shall, unless the goat sterit, 
sheriff elect to act as jailer in person, be a deputy appointed °"4 teke oath- 
by the sheriff, and such jailer shall take the necessary oaths 
before entering upon the duties of his office: Provided, The Proviso. 
sheriff shall in all cases be liable for the negligence and mis- 
conduct of the jailer as of other deputies. 

Secr. 14. If the sheriff or jailer, having in charge of any piana et 
county jail, shall neglect or refuse to conform to all or either ng" Pe 
of the rules and regulations established by said judge, or to 
any other duty or duties required of him by this act, he shall, 
on conviction thereof by indictment for each case of such 
failure or neglect of duty as aforesaid, pay into the county 
treasury of the proper county, for the use of such county, a 
fine not less than ten dollars nor more than one hundred dol- 
lars, to be assessed by the district court of the proper district. 

Secr. 15. This act shall take effect and be in force from | Take effect. 
and after its passage. 

Approved May 8, 1862. 

W. JAYNE, Governor. 
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Jurisdiction 
limited to 
county. 


Powers of jus- 
tices. 


Have jurisdic- 
-tion in actions 
for trespass. 
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JUSTICES OF THE PEACE. 


CHAPTER 49. 


AN ACT DEFINING THE JURISDICTION AND PROCEDURE BE- 
FORE JUSTICES OF THE PEACE, AND OF THE DUTIES OF 
CONSTABLES IN CIVIL COURTS. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


ARTICLE I.— Or THE JURISDICTION OF JUSTICES OF THE PRACE. 


Section 1. The jurisdiction of justices of the peace in 
civil cases shall, unless otherwise directed by law, be limited 
to the county wherein they may have been elected, and where 
they shall reside. 

Sect. 2. Justices of the peace within and coextensive 
with their respective counties, shall have jurisdiction and au- 
thority: 1. To administer an oath or affirmation authorized 
or required by law to be administered. 2. To take the 
acknowledgment of deeds, mortgages, and othér instruments 
of writing. 3. To solemnize marriages. 4. To issue sub- 
peena for witnesses and coerce their attendance in causes 


‘or matters pending before them, or other cause or matter 


wherein they may be required to take depositions. 5. To 
try the action for forcible entry and detention, or detention 
only, of real property. 6. To proceed against security for 
costs and bail for the stay of execution on their dockets. 
7. To issue attachments, and proceed against the goods and 
effects of debtors in certain cases. 8. To issue executions on 
judgments rendered by them. 9. To proceed against consta- 
bles, failing to make return, making false return, or failing to 
pay over money collected on execution issued by such justice. 
10. To try the right of the claimant to property taken in exe- 


-cution or on attachment. 


Sect. 3. Justices shall have jurisdiction in actions for 
trespass on real estate, where the damages demanded for such 
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trespass shall not exceed one hundred dollars, but a claim of 
title to such real estate set up by the defendant, shaJl take 
away or affect the jurisdiction hereby given. 

Sect. 4. Justices shall not have cognizance of any action: „Hae sogni 
1. To recover damages for an assault, or assault and battery ; *o™* 
or, 2. In any action for malicious prosecution; or, 3. In 
actions against justices of the peace or other officers for mis- 
conduct in office, except in cases provided for in this act; or, 
4. In actions for slander, verbal or written ; or, 5. In actions 
on contracts for real estate; or, 6. In actions in which the 
title to real estate is sought to be recovered, or may be drawn 
in question, except actions for trespass on real estate which 
are provided for in this act. 


ARTICLE II.— Or THE COMMENCEMENT OF Suits, SERVICE, AND 
Return oF PROCESS, AND PROCEEDINGS IN ARREST AND AT- 
TACHMENT. — 


Sgor. 5. Actions before justices of the peace are com- | Actions com: | 
menced by summons, or by the appearance and agreement of mons, when. 
the parties without summons. . In the former the action is 
deemed commenced upon delivery of the writ to the consta- 
ble to be served; and he shall note thereon the time of re- 
ceiving the same. In the latter case, the action is deemed 
commenced at the time of docketing the case. 

' Sgor. 6. When a guardian to the suit is necessary, he gee in 
must be appointed by the justice as follows: 1. If the infant fines” P- 
be plaintiff, the appointment must be made before the sum- 
mons is issued, upon the application of the infant, if he be of 
the age of fourteen years or upwards; if under that age, 
upon the application of some friend. The consent in writing 
of the guardian to be appointed, and to be responsible for 
costs if he fail in the action, must be filed with the justice. 

2. If the infant be defendant, the guardian must be appointed 
before the trial. It is the right of the infant to nominate his 
own guardian, if the infant be over fourteen years of age, 
and the proposed guardian be present and consent in writing 
to be appointed. Otherwise the justice may appoint any 
suitable person who gives such consent. 
Secr. 7. The style of the summons shall be: “ The Ter- , Style and con” 


ritory of Dakota, —— county ;” it shall be dated the day it ™™. 
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If defendant 
fail to appear. 


Summons re- 
turnable when, 
and how deliv- 
ered 


Summons, 
how served on 
corporation. 


Summons on 
agency of insur- 
ance company. 


On agency of 
foreign corpora- 
tion. 


Wher defend- 
ant is a minor. 
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is issued, signed by the justice issuing the same, directed to 
the coastable or sheriff of the proper county (except in case 
a person be deputed to serve it, in which case it shall be 
directed to such person), must contain the names of the de- 
fendant or defendants, if known; if unknown, give a descrip- 
tion of him or them, and command the officer or person 
serving the same, to summon the defendant or defendants to 
appear before such justice, at his office, in county, ata 
time specified therein, and must describe the plaintiff’s cause 
of action in such general terms as to apprise the defendant of 
the nature of the claim against him, and there shall be in- 
dorsed on the writ the amount for which the plaintiff will 
take judgment if the defendant fail to appear. If the defend- 
ant fail to appear, judgment shall not be rendered for a larger 
amount and the costs. 

Sect. 8. The summons must be returnable not more than 
twelve days from its date, and must be served at least three 
days before the time of appearance, as follows: 1. By deliv- 
ering a copy of the summons with the indorsement thereon 
(certified by the constable or person serving the same to be a 
true copy), to the defendant, or leaving the same at his usual 
place of residence. 2. An acknowledgment on the back of 
the summons, or the voluntary appearance of a defendant, is 
equivalent to service. 

Sect. 9. A summons against a corporation may be served 
upon the president, mayor, chairman of the board of direc- 
tors or trustees, or other chief officer; or, if its chief officer 
be not found in the county, upon its cashier, treasurer, sec- 
retary, clerk, or managing agent; or, if none of the aforesaid 
officers can be found, by a copy left at the office or usual 
place of business of such corporation, with the person having 
charge thereof. 

Sect. 10. When the defendant is an incorporated insur- 
ance company, and the action is brought in a county in 
which there is an agency thereof, the service may be upon the 
chief officer of such agency. 

Sect. 11. When the defendant is a foreign corporation, 
having a managing agent in this territory, the service may be 
upon such agent. 

Secr. 12. When the defendant is a minor under the age 
of fourteen years, the service must be upon him and upon his 
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guardian or father; or if neither of these can be found, then 
upon his mother or the person having the care or control of 
the infant, or with whom he lives. If neither of these can be 
found, or if the minor be more than fourteen years of age, 
service on him alone shall be sufficient. The manner of ser- 
vice may be the same as in the case of adults. 


APPEARANCE. 


Sect. 13. The parties are entitled to one hour in which to 
appear, after the time mentioned in the summons for appear- 
ances, but are not bound to remain longer than that time, 
unless both parties have appeared, and the justice being pres- 
ent, is engaged in the trial of another cause. In such case 
the justice may postpone the time of appearance until the 
close of such trial. 


ATTACHMENT. 


Secr. 14. The plaintiff shall have an order of attachment 
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Of appearance. 


Plaintiff to 


have order of 


against the property of the defendant, in a civil action before techment, 


a justice of the peace, for the recovery of money before or 
after the commencement thereof, when there is filed in his 
office an affidavit of the plaintiff, his agent or attorney, show- 
ing the nature. of the plaintiff’s claim; that [it] is just; the 
amount which the affiant believes the plaintiff ought to re- 
cover ; and the existence of some one or more of the following 
particulars: 1. That the defendant, or one of the several 


defendants, is a foreign corporation, or is a non-resident of © 
the territory; or, 2. Has absconded with intent to defraud. 


his creditors; or, 3. Has left the county of his residence to 


avoid the service of a summons; or, 4. So conceals him- 


self, that a summons cannot be served upon him; or, 5.:.Is 
about to remove his property, or a part thereof, out of the 
county, with the intent to defraud his creditors; or, 6. Is 
about to convert his property, or part thereof, into money, for 
the purpose of placing it beyond the reach of creditors; 


or, 7. Has property or rights in action which he conceals; or, . 


8. Has assigned, removed, or disposed of, or about to. dispose 

of his property, or a part thereof, with intent to defraud his 

creditors ; or, 9. Fraudulently contracted the debt, or incurred 
28* 
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the obligation, for which suit is about to be, or has been 
brought. When the defendant is a foreign corporation, or a 
non-resident of the territory, the attachment shall not be 
granted, unless the claim is for debt or demand arising upon 
contract, judgment, or decree. 

oniinttogive Secr. 15, When the ground of attachment is, that the de- 

when: fendant is a foreign corporation, or a non-resident of the terri- 
tory, the order of attachment may be issued without an 
undertaking, but in all other cases the order of attachment 
shall not be issued by the justice until there has been executed 
in his office, by one or more sufficient sureties of the plaintiff, 
to be approved by the justice, an undertaking not exceeding 
double the amount of the plaintiff’s claim, to the effect, that 
the plaintiff shall pay the defendant all damages which he 
may sustain by reason of the attachment, if the order be 
wrongfully obtained. 


gonr ont Sect. 16. The order of the attachment may be made to 
efect, how. accompany the summons, or at any time afterwards, before 


judgment, it shall be addressed and delivered to any constable 
of the proper county, and shall require him to attach the 
‘goods, chattels, stocks, or interests in stocks, rights, credits, 
moneys, and effects of the defendant in his county not exempt 
by law from being applied to the payment of the plaintiff's 
claim, or so much thereof as will satisfy, the plaintiff’s claim, 
. to be stated in the order as in the affidavit, and the probable 
costs of the action not exceeding fifty dollars. 

„petom day of Secr. 17. The return day of the order of attachment, 

ment. when issued at the commencement of the action, shall be the 
same as that of the summons; when issued afterwards, it 
shall be executed and returned forthwith. 

aneen there = Secr. 18. When there are several orders of attachment 

of attachment. against the same person, in the hands of the same officer, 
they shall be executed in the same order in which they are 
received by said officer: he shall go to the place where the 
defendant’s property may be found, and there, in the pres- 
ence of two credible persons, declare that by virtue of said 
order, he attaches said property at the suit of said plaintiff; 
and the officer, with two residents of the county, who shall 
be first sworn or affirmed by the officer, shall make a true 
inventory and appraisement of all property attached which 
shall be signed by the officer and said residents and returned 
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with the order; when the property can be come at, he shall 
take the same into custody, and hold it subject to the order 
of the justice. 

Secr. 19. The constable shall deliver the property attached ,,Consable may 
to the person in whose possession it is found, upon the execu- ®t When. 
tion by such person, in the presence of the constable, an 
undertaking of the plaintiff, with one or more sufficient sure- 
ties resident in the county, to the effect that the parties to 
the same are bound, in double the appraised value thereof, 
that the property or its appraised value in money shall be 
forthcoming to answer the judgment of the court in the action; 
but if it shall appear to the court that any part of said prop- 
erty has been lost or destroyed by unavoidable accident, 
the value thereof shall be remitted to the person or persons so 
bound. 

Sect. 20. Different attachments of the same property may | One sppraise- 
be made, and one inventory and appraisement shall be suffi- for diferent at- 
cient. The lien of the attachments shall be in the order in Me, in what 
which they are served, and the subsequent attachments shall 
be served on the property, as in the hands of the officer, and 
subject to the prior attachments. The justice who issued 
the attachment having the priority of lien, shall determine 
all questions as to the priority of liens on the property at- 
tached. 

Sect. 21. If the order of the attachment is made to ac- , Wonder accom- 
company the summons, a copy thereof, and the summons, »W served. 
shall be served upon the defendant in the usual manner for 
the service of a summons, if the same can be done within the 
county; and when any property of the defendant has been , Nespnothe 
taken under the order of attachment, and it shall appear that {hen py Pubic” 
the summons issued on the actions has not been, and cannot 
be served on the defendant in the county, in the manner pre- 
scribed by law, the justice of the peace shall continue the 
cause for a period not less than forty, nor more than sixty 
days. Whereupon the plaintiff shall proceed for three con- 
secutive weeks, to publish, in some newspaper pririted in the 
county, or if none be printed therein, then in some newspaper 
of general circulation in said county, a notice stating the 
names of the parties, the time when, by what justice of the 
peace, and for what sum said order was issued, and shall 
make proof of such publication to the justice; and thereupon 
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When property 


taken is live- 
stock or perish- 
able. 
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said action shall be proceeded with, the same as if summons 
had been duly served. 

Sect. 22. When the cause is continued as provided for in 
the preceding section, and it shall appear that any of the 
property taken under the attachment is live-stock, or is of a 
perishable nature, the justice may issue his order directing the 
officer having the custody thereof, to dispose of the same as 
upon execution; and the money realized therefrom shall be 


_ paid over to the justice and applied as other money realized 


When makes 


oath in regard to 


property of de- 


fendant not to be 


come at, what 
notice to be 
served. 


How served. 


from the sale of property attached is applied. 

Sect. 23. When the plaintiff, his agent or attorney, shall 
make oath, in writing, that he has good reason to and does 
believe that any person or corporation, to be named, and 
within the county where the action is brought, has property 
of the defendant (describing the same) in his possession, if 
the officer cannot come at such property, he shall leave with 
such garnishee a copy of the order of attachment, with a 
written notice that he appear before the justice at the return 
of the order of the attachment, and answer as provided in 
section twenty-five. 

Sect. 24. The copy of the order and the notice shall be 
served upon the garnishee as follows: if he be a person, they 
shall be served upon him personally, or left at his usual place 
of residence ; if a corporation, they shall be left with the presi- 
dent or other head of the same, or the secretary, cashier, or 
managing agent thereof. 


Gamisheoshall Sect, 25. The garnishee shall appear before the justice, in 


appear and an- 
swer. 


Garnishee dis- 
c from 
liability, how. 


accordance with the command of the notice, and shall an- 
swer, under oath, all questions put to him touching the prop- 
erty of every description, and credits of the defendant, in his 
possession or under his control, and he shall disclose truly, the 
amount owing by him to the defendant, whether due or not; 
and in case of ‘a corporation, any stock therein held by or for 
the benefit of the defendant, at or after the service of the 
notice. 

Sect. 26. A garnishee may pay the money owing to the 
defendant by him, to the constable having the order of at- 
tachment, or into the court. He shall be discharged from lia- 
bility to the defendant for any monéy so paid, not exceeding 
the plaintiff’s claim. He shall not be subjected to costs 
beyond those caused by his resistance of the claim against 
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him; and if he disclose the property in his hands, or the true 
amount owing by him, and deliver or pay the same according 
to the order of the court, he shall be allowed his costs. 
Sect. 27. If the garnishee do not appear and answer, as a enbe 
required by section twenty-five, the justice may proceed against 
him by attachment, as for a contempt. 
Secr. 28. If the garnishee appear and answer, and it is If garnishee 


: 7 a Á appear, and it is 
discovered on his examination, that at or after the service of proved he has 


the order of attachment and notice upon him, he was pos- defendant. 
sessed of any property of the defendant, or was indebted to 

him, the justice may order the delivery of such property and 

the payment of the amount owing by the garnishee into the 

court, or may permit the garnishee to retain the property or 

the amount owing, upon the execution of an undertaking to 

the plaintiff, by one or more sufficient sureties, to the effect 

that the amount shall be paid or the property forthcoming, as 

the court may direct. 

Sect. 29. If the garnishee fail to appear and answer, or evi thle 
if he appear and answer, and his disclosure is not satisfactory sernishes how 
to the plaintiff; or if he fail to comply with the order of the %!*- 
justice to deliver the property and pay the money owing into 
court, or give the undertaking required in the preceding sec- 
tion, the plaintiff may proceed against him in an action, in 
his own name, asin other cases; and thereupon such proceed- 
ings may be had as in other actions, and judgment may be 
rendered in favor of the plaintiff, for the amount of the prop- 
erty and credits of every kind of the defendant in the posses- 
sion of the garnishee, and for what shall appear to be owing 
by him to the defendant, and for the costs of the proceedings 
against the garnishee. If the plaintiff proceed against the Pisintitt pay 
garnishee by action, for the cause that his disclosure was un- 
satisfactory, unless it appear in the action that such disclosure 
was incomplete, the plaintiff shall pay the costs of such ac- 
tion. The judgment in this action may be enforced as judg- 
ments in other cases. When the claims of the plaintiff in 
attachment are satisfied, the defendant in the attachment may, 
on motion, be substituted as the plaintiff in the judgment. 

Secr. 30. Final judgment shall not be rendered against _ Final inde. 


ment t againpt 


the garnishee until the action against the defendant in attach- ST"? hen. 


ment has been determined; and if, in such action, judgment sodtjudement 


be rendered for the defendant in attachment, the garnishee 
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eee shall be discharged and recover costs. If the plaintiff shall 
recover against the defendant in attachment, and the garni- 
shee shall deliver up all property, moneys, and credits of the 
defendant in possession, and pay all the moneys from him 
due as the court may order, the garnishee shall be discharged, 
and the costs of the proceedings against him shall be paid 
out of the property and moneys so surrendered, or as the 
court may think right and proper. 
aceaeae* Sect. 31. If judgment be rendered in the action for the 
teneat dis- defendant, the attachment shall be discharged, and the prop- 
erty attached or its proceeds shall be returned to him. 
pala how sat- Secr. 32. If judgment be rendered for the plaintiff, it shall 
be satisfied as follows: so much of the property remaining 
in the hands of the officer, after applying the moneys arising 
from the sale of perishable property, if any, whether held by 
legal or equitable right, as may be necessary to satisfy the 
judgment, shall be sold by order of the justice, under the 
same restrictions and regulations as if the same had been 
levied on by execution; and the money arising therefrom, 
with the amount which may be recovered from the garnishee, 
shall be applied to satisfy the judgment and costs. If there 
be not enough to satisfy the same, the judgment shall stand, 
and execution may issue thereon for the residue, in all re- 
spects as in other cases. Any surplus of the attached prop- 
erty or its proceeds, shall be returned to the defendant. 
Justice may Sect. 33. The justice may order the constable to repos- 


order constable j 7 
to repossess him- sess himself, for the purpose of selling it, of any of the 


self of property 

not sold, attached property which may have passed out of his hands 
without being sold or converted into money; and the con- 
stable shall under such order have the same power to take 
the property, as he would have under an order of attachment. 

zen any prop- Secr. 34. If any of the property which has been attached, 

claimed byother be claimed by any person other than the defendant, the 
claimant may have the validity of such claim tried, and such 
proceedings must be had thereon, with like effect, as in case 
the property had been seized upon execution issued by the 
justice and claimed by a third person. 

Be eia Sect. 35. Where several attachments are executed on 

procsada how ap- the same property, or the same persons are made garnishees, 
the justice issuing the first order, served on the motion of any 
of the plaintiffs, may determine the amounts and priorities of 
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the several attachments, and the proceeds shall be applied 
accordingly. 

Sect. 36. ‘The officer shall return upon every order of , Ofteer’s re- 
attachment what he had done under it, The return must 
show the property attached, and the time it was attached. 

When garnishees are served, their names, and the time each 
was served, must be stated. The officer shall also return, 
with the order, all undertakings given under it. 

Sect. 37. An order of attachment binds the property , Order binding 
attached from the time of service, and the garnishee shall %7tee. 
stand liable to the plaintiff in attachment for all property, 
moneys, and credits in his hands, or due from him to the 
defendant, from the time he is served with a written notice, 
mentioned in section. twenty-three; but when property is 
attached in the hands of a consignee or other person having 
a prior lien, his:lien thereon shall not be affected by the 
attachment. 

Secr. 38. If the defendant, or other person in his behalf, paimen 
at any time before judgment, cause an undertaking to be judgment, how. 
executed to the plaintiff by one or more sureties resident in 
the county, to be approved by the justice, in double’ the 
amount of the plaintiff’s claim, to be stated in his affidavit, 
to the effect, that the defendant shall perform the judgment 
of the justice, the attachment in. such action shall be dis- 

. charged, and restitution made of any property taken under it, 
or the proceeds thereof; such undertaking shall also discharge 
the liability of a garnishee in such action, for any property of 
the defendant in his hands. 
Sect. 39. If in any case where an order of attachment , Irit appear 


th 
has been issued by a justice of the peace, it shall appear « can be attached 


officer, and 


from the return of the officer, and from the examination of that defendant 
the garnishee, that no property, moneys, rights, credits, o Or aerate 
effects of the defendant have been taken under the attach- 

ment, but that the defendant is the owner of an interest in 

real estate in the county, the justice before whom said action 

is pending, shall, at the request of the plaintiff, forthwith 

certify his proceedings to the district court, of the proper 

county, and thereupon the clerk of said court shall: docket 

said cause, and the action shall be proceeded with in said 

court in all respects as if the same had originated therein. 
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Bill of particu- 
lars to be filed b; 
both parties. 


State what. 


Of amend- 
ments to bills. 


Of change of 
place of trial. 


Where case 
shall be tried. 
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ARTICLE III. — BILL or PARTICULARS. 


Sect. 40. In all cases before a justice, the plaintiff, his 
agent or attorney, shall file with such justice a bill of the 
particulars of his demand ; and the defendant, if required by 
the plaintiff, his agent or attorney, shall file a like bill of the 
particulars he may claim, as a set-off; and the evidence on 
the trial shall be confined to the items set forth in said bills. 

Secr. 41. The bill of particulars must state, in a plain and 
direct manner, the facts constituting the cause of action, or 
the claim to be set off. 

Sect. 42. The bill of particulars may be amended at any 
time before the trial, or during the trial, or upon appeal, to 
supply any deficiency, or omission in the items when, by such 
amendments, substantial justice will be promoted. If the 
amendment be made at the time of, or during the trial, and 
it be made to appear, to the satisfaction of the justice, by 
oath, that an adjournment is necessary to the adverse party, 
in consequence of such amendment, an adjournment must be 
granted. The justice may also, in his discretion, require, as a 
condition of an amendment, the payment of costs to the 
adverse party, to be fixed by the justice; but such payment 
cannot be required, unless an adjournment is made necessary 
by the amendment. 


ARTICLE IV.— CHANGE OF THE PLACE oF TRIAL. 


Sect. 43. If, on the return of process, or at any time 
before trial shall have commenced, it shall be made satisfac- 
torily to appear to the justice of the peace before whom any 
cause is instituted, or is pending for trial, by the affidavit of 
either of the parties in the case: 1. That such justice is a 
material witness for either party; or, 2. If a jury be de- 
manded by the adverse party, then that he cannot, as he verily 
believes, have a fair and impartial trial in the precinct, or 
place for which said justice may have been elected, on ac- 
count of the bias or prejudice of the citizens thereof; the 
place of trial may be changed. 

Sect. 44. If the place of trial be shatiged on account of 
the justice being a material witness in the cause, such cause 
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may be transferred for trial before some other justice of 
the peace in the same precinct. If the place of trial be 
changed on account of the bias or prejudice of the citizens 
of such precinct or place, the case shall be taken to some 
justice in an adjoining precinct, in the same county. 

Sect. 45. The justice granting such change, shall deliver , Justice trons 
or transmit the papers in the cause, together with a certified to the justice 
transcript of the proceedings before him, to the justice to 
whom such change may be granted, who shall proceed 
therein, and have the same jurisdiction, powers, and duties, in 
all respects whatever, as if such suit had been originally 
instituted before him. 

Sect. 46. Before any such change shall: be allowed, the | Costs to be 
tosts, as specified in the next following section, shall be paid change made. 
by the party applying for such change. 

Secr. 47.. When such change is at the instance of the Wr Pia. 

plaintiff, he shall be taxed with all the costs which have ac- 
erued, and which shall accrue in the cause, until such tran- 
‘script and papers shall be delivered to the justice to whom 
such cause is removed for trial; and when on the application 
of the defendant, he shall be taxed for the costs which have 
accrued for issuing subpoenas for witnesses, and service 
thereof, witnesses’ fees, and costs of the justice for transfer- 
ring the cause to the docket of the other justice. 


ARTICLE V.— ApsouRNMENTS. 

Sect. 48. Upon the return day, if a jury be required, or adjourn trial) 
if the justice be actually engaged in other official business, Toei 
he may adjourn the trig], without the consent of either party, 
as follows: 1. Where a party is in attendance who is not a 
resident of the county, the adjournment not to exceed forty- 
eight hours. 2. In other cases not to exceed eight days, 
unless by consent of the parties. If the trial be not ad- 
journed, it must take place immediately upon the return of 
the summons. 

Secr. 49. The trial may be adjourned upon the applica- , THalsdinnmet 
tion of either party, without the consent of the other, for a Patties, when. 
period not exceeding thirty days, as follows: the party ask- 
ing the adjournment must, if required by his adversary, 
prove, by his own oath, or otherwise, that he cannot, for want 
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of material testimony which he expects to procure, safely 
proceed to trial. 

motueradiourn- Secr. 50. An adjournment may be had either at the 

made, return day, or at any subsequent time to which the cause may 
stand adjourned, on the application of either party, for a 
period longer than thirty days, but not to exceed ninety days 
from the time of the return of the summons, upon compli- 
ance with the provisions of the preceding section, and upon 
proof, by the oath of the party or otherwise, to the satisfac- 
tion of the justice, that such party cannot be ready for trial 
before the time to which he desires an adjournment, for the ` 
want of material evidence, describing it; that the delay has 
not been made necessary by any act or negligence on his part 
since the action was commenced, and that he expects to proy 
cure the evidence at the time stated by him. 


ARTICLE VI.— Witness. 


Justices issue Sgor. 51. Any justice may issue subpcenas to compel the 
what. attendance of witnesses to give evidence on any trial pend- 
ing before himself, or for the purpose of taking depositions, or 
to perpetuate testimony. 
„Subpoenas, how SECT. 52. A subpoena may be served by a constable or 
any other person, and shall be served by reading the same or 
stating the contents thereof to the witness, or by leaving a 
copy thereof at his usual place of residence. 
sa rben not Sect. 53. When not served by a constable, or some 
rved by officer 
no fees charged. person deputed for that purpose by a justice, no fees shall be 
charged in the suit for serving it. 
If witness Sect. 54. If any witness, having been subpcenaed, attend 


Bot emimined, and be not examined by either party, the.costs of such wit- 
ness shall be paid by the party ordering the subpoena, unless 
the adverse party, by confessing the matter or otherwise, ren- 
der unnecessary the examination of such witness. 

mayen witness Secr. 55. Whenever it shall appear to the satisfaction of 

pelled te appear. q justice, by proof made before him, that any person has 
been duly served with a subpcena to appear and give testi- 
mony before him, in any matter in which he has authority to 
require such witness to appear and testify, that his testimony 
is material, and that he refuses or neglects to attend as 


such witness in conformity to such subpcena, the justice shall 
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issue a warrant for the arrest of the delinquent for the 
purpose of compelling his attendance, and punishing his dis- 
obedience. 

Sect. 56. When a person arrested is brought before the ,, When witness 
justice, or when a person in attendance refuses to testify as a pingo testify 
witness, and no valid excuse be shown, the justice may im- 
pose a fine on him not exceeding five dollars. An entry of 
such fine, stating the reason therefor, must be made by the 
justice in his docket, and thereupon shall have the effect of a 
judgment in favor of the Territory of Dakota against the 
delinquent, and may be enforced against his person or prop- 
erty. Said money so collected shall be paid into the county Mabie Was 
treasury, for the support of common schools in said county, "bole. 

Sect. 57. Every person subpcenaed as aforesaid, and „orrena 
neglecting to appear or refusing to testify, shall also be liable F2ronn"" 
to the party in whose behalf he shall have been subpcenaed, 
for all damages which such party shall sustain by reason of 
such delinquency. 


DEPOSITION. 


Szcr. 58. Depositions may be taken to be read in a cause , Depositions 

R 7 i 7 = taken as before 

pending before a justice of the peace, in like manner and district court. 
subject to the same restrictions and rules of law as in cases 


pending in the district court. 


ARTICLE VII.— Tue TRIAL AND ITS INCIDENTS. 


Sror. 59. At the time appointed for trial, if no jury shall aeania ac- 
have been demanded by either party, the justice shall proceed {igs to try ac- 
to try the action, shall hear the proofs, and determine the 
cause according to law and the right. 

Sgor. 60. Where parties agree to enter, without process, , Whe parties 
before a justice, any action of which such justice has cogni- "ot Process. 
zance, such justice shall enter the same on his docket, and 
proceed to trial, judgment, and execution, in all respects in 
the same manner as if the summons had beer issued, served, 
and returned. 
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JURY. 


nas stented Sect. 61. In all civil actions, after the appearance of the 

jury ofsixmen. defendant, and before the court shall proceed to inquire into 
the merits of the cause, either party may demand a jury to 
try the action, which jury shall be composed of six good and 
lawful men, having the qualifications of electors, unless the 
parties shall agree on a less number. When a jury is de- 
manded, the trial of a cause must be adjourned until a time 
fixed for the return of the jury. If neither party desire an 
adjournment, the time must be determined by the justice, and 
must be on the same day, or within the next two days; the 
jury must be immediately selected as herein provided. 

pao jury shall, Secr. 62. The justice shall write in a panel the names of 
twelve persons, citizens of the county, from which the de- 
fendant, his agent or attorney, shall strike one, and so alter- 
nately, until each shall have stricken three names, and the 
remaining six shall constitute the jury to try such case; and 
if either party neglect or refuse to aid in striking the jury 
as aforesaid, the justice shall strike the same in behalf af such 
party. 

sofin of dai Secr. 63. The justice thereupon shall issue a summons for 
the jury, in which the following form shall be observed in sub- 
stance as near as practicable: 


THe TERRITORY oF DAKOTA, 
county. 























To , constable of county : 
You are hereby commanded to summon - to appear 
before me at , in said county, on the day of . 


A. D. » at o’clock in the noon, to serve as 
jurors in a case pending before me, then and there to be 
tried. And this they shall in nowise omit. And have you 
then and there this writ with your doings thereon. 
Given under my hand this day of - , A. D. 
, Justice of the Peace. 























se constablo a  Sxor. 64. The constable shall serve such summons by a 
how. personal service thereof, and return the same indorsed with 


the names of the persons summoned, at the time appointed 


mgoa n for the trial of the case. Jurors, for neglecting to attend when 
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properly summoned, or refusing to serve when in attendance, 
shall be liable to the like penalty, and be proceeded against 
in the same manner, as witnesses who fail to attend or refuse 
to testify. 

Sect. 65. The constable shall be in attendance on the atl ee ant 
court at and during the progress of the trial; and if from chal- all same. 
lenge or other cause the panel shall not be full, he may fill 
the same in the same manner as is done by the sheriff in 
the district court. 

Secr. 66. When a jury shall be in attendance and the , Jury to attend 
cause shall be continued, the jurors must attend at the time 
and place appointed for the trial without further notice. 

Secr. 67. If either party object to the competency of a tion eas 
juror, the question thereon must be tried in a summary man- “ned. 
ner by the justice, who may examine the juror or other witness 
under oath. 

Secr. 68. The justice shall administer an oath or affirma- , Jory to take - 
tion to the jury, well and truly to try the matter in difference tio». 
between the parties, and a true verdict to give according te 
the evidence. 

Sect. 69. After the jury shall have been sworn they shall Pech i ie 
sit together and hear proofs and allegations of the parties ; together unt 
and after hearing the same, shall be kept together in some 
convenient place, under the charge of a constable, until they 
have agreed upon their verdict, or shall be- discharged by ‘the 
justice. 

Secr. 70. When the jury shall have agreed upon their popie Tue 
verdict, they shall deliver it to the justice publiely, who shall fotog °” 
enter it upon his docket. 

Secr. 71. Whenever the justice shall be satisfied that a Bil eying 
jary, sworn in any cause before him, cannot agree in the ver- 
dict after having consulted upon it a reasonable time, he may 
discharge them and continue the cause, and may, if required 
by either party, proceed to strike another jury, as hereinbefore 
provided. ‘The cause shall be continued to such time as the 
justice thinks reasonable, unless the parties or their attorneys 
agree on a longer or shorter time, or unless they may agree 
that the justice may render judgment on the evidence already 
before him. 

Secr. 72. It shall be lawful for the justice batons whom a | Tfrerdict ‘a 
cause has been tried, on motion, arkl being satisfied that the may be granted 
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verdict was obtained by fraud, partiality, or undue means, at 
any time within four days after the entering of judgment, 
to grant a new trial, and he shall set a time for the new trial, 
of which the opposite party shall have at least three days’ 
notice. 
so obrorite party Secr. 73. The opposite party shall also have a reasonable 
ble notice of mo- notice of such motion for a new trial, if the same is not made 
on the day of the former trial, and in the presence of such 
party ; such notice to be given by the applying party. If the 
new trial shall be granted, or the jury be unable to agree, 
Froceeiivg, the proceedings shall be in all respects as upon the return of 


same as in first 
Gabe: the summons. 

When appeal Secr. 74. If either the plaintiff or defendant, in their bill 
may be made. 


of particulars, claim more than ten dollars, the case may be 
appealed to the district court; but if neither party demand a 
greater sum than ten, and the case is tried by jury, there shall 
be no appeal. 
pauper. Secr. 75. If, on appeal by the plaintiff, he shall not re- 
Pen - cover a larger sum than twenty dollars, exclusive of interest 
since the rendition of the judgment before the justice, he 
shall be adjudged to pay all costs in the district court (includ- 
ing a fee of five dollars to defendant’s attorney); and in case 
the defendant shall demand a set-off greater than twenty dol- 
lars, and he appeal and do not recover twenty dollars, he shall 
in like manner pay all costs in the appellate court, including 
a like fee to the plaintiff’s attorney. 


Fees of jury, Secr. 76. Upon the verdict being delivered to the justice, 
when and how . : : 
paid. and before judgment being rendered thereon, each juror shall 


be entitled to receive fifty cents at the hands of the successful 
party, which shall be taxed in the cost bill against the losing 
party. When the jury shall be unable to agree upon a ver- 
dict, the same compensation shall be paid them by the party 
calling the jury, and the same shall be taxed in the cost bill 
against the losing party. 

patareni Sect. 77. In all cases which shall be tried by a jury before 
a justice of the peace, either party shall have the right to ex- 
cept to the opinion of the justice upon any question of law 
arising during the trial of the cause; and when either party 
shall allege such exception, it shall be the duty of the justice 
to sign and seal a bill containing such exception, if truly 
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alleged, with the point decided, so that the same may be made | 
part of the record in the cause. 


ARBITRATIONS. 


Sect. 78. At any time before trial and judgment rendered, „eses, how 

the plaintiff and defendant consenting thereto, may have the arbitration. 
cause submitted to the arbitrament of [three] disinterested 
men, who shall be chosen by the parties; and if the arbi- 
trators be present, they shall hear and determine the cause 
on oath gr affirmation, to be administered by the justice. 
But if the persons chosen as arbitrators be not present, the 
justice shall issue summons for them to attend at the time 
and place appointed for the trial, which shall be served by any 
constable or the parties, as they may agree. The fees of arbi- 
trators shall be the same as that paid to jurors. 

Sect. 79.. When the arbitrators shall convene and be „Arbitrators 
qualified, they shall proceed to hear and determine the cause, mine, and their 
and make out their award in writing, which shall be valid 
when signed by any two of them, and return the same to the 
justice, who shall thereupon enter such award. upon his 
docket, and thereupon render judgment, and issue execution 
as in other cases. l 

Sect. 80. Every judgment rendered on such award, shall „geir ju 
conclude the rights of the parties thereto, unless it shall be unless it appear 
made to appear to the justice of the peace who rendered such 
judgment, and within ten days after the rendition of the 
same, or to the district court, on appeal, that such award was 
obtained by fraud, corruption, or other undue means. 

Sect. 81. Whenever satisfactory proof shall be adduced , 207 judement 
before such justice, within the period aforesaid, that such 
award was obtained by fraud, corruption, or other undue 
means, it shall be competent for such justice to set aside such 
award and his judgment thereon rendered, and thereupon pro- 
ceed to such final trial and judgment, as if such award had 
never been made. 

Sect. 82. But no appeal shall be allowed to the district o it 
court from a judgment of a justice of the peace rendered on "ten. 
an award, unless the party praying such appeal shall file with 
such justice an affidavit, therein stating that he or she does 


Their judg- 
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verily believe that such award was obtained by fraud, corrup- 
tion, or other undue means. 

compen district Sect. 83. And if, on appeal from the judgment of a jus- 
tice rendered on any such award, the district court shall be 
satisfied that the award was obtained by fraud, corruption, or 
other undue means, such court shall set aside the award, and 
proceed to hear and determine the cause on the merits, as in 
other cases of appeal. 

tanenitess = Sect. 84. But if the court shall be of opinion that the 
award was not obtained by fraud, corruption, or other undue 
means, they shall render judgment thereon, for the costs of 
suit, and award execution as in other cases. 


TRIAL OF THE RIGHT OF PROPERTY LEVIED ON OR ATTACHED. 


athen property = Sect. 85. When a constable shall levy on or attach prop- 

cimed byan- erty, claimed by any person or persons, other than the party 
against whom the execution or attachment issued, the claim- 
ant or claimants shall give three days’ notice, in writing, to 
the plaintiff or his agent, or if not found within the county, 
then such notice shall be served by leaving a copy thereof 
at his usual place of abode in such county, of the time and 
place of the trial of the right to such property, which trial 
shall be had before some justice of the county, at least 
one day prior to the time appointed for the sale of such 
property. 

te ot cia Secr. 86. If on the trial, the justice shall be satisfied from 

restore property. the proof, that the property or any part thereof, belongs to 
the claimant or claimants, such justice-shall render judgment 
against the party in whose favor such execution or attach- 
ment issued for the costs, and issue execution therefor, and 
shall, moreover, give a written order to the constable who 
levied on, or who may be charged with the duty of selling 
such property, directing him to restore the same, or so much 
thereof, as may have been found to belong to such claimant 
or claimants. 

If not satisfied, SxoT. 87. But if the claimant or claimants fail to estab- 

claimants to pay , ||, ey 

gonte onecak of lish his or their right to such property or any part thereof, the 
justice shall render judgment against such claimant or claim- 
ants for the costs that have accrued on account of such trial, 
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and issue execution therefor; and the constable shall not be 
liable to the claimant or claimants for the property so taken. 


ARTICLE VIII. — JUDGMENTS. 


Secr. 88. Judgment, that the action be dismissed without aaaea oaeo at 


prejudice to a new action, may be entered with costs, in the Biggie in what 
following cases: 1. When the plaintiff voluntarily dismisses 

the action before it is finally submitted. 2. When he fails to 

appear at the time specified in the summons, or upon adjourn- 

ment, or within one hour thereafter. 

Sgor. 89. If the plaintiff fail to appear at the return day , JfPisintif or | 

of the summons, and his bill of particulars be not filed and *?Pe" 
evidence before the justice, the action must be dismissed. 
If the defendant fail to appear at the return day of the sum- 
mons, and if either party fail to attend at the time to which 
a trial has been adjourned, or fail to make the necessary bill 
of particulars, or fail in the proof on his part, the cause may 
proceed at the request of the adverse party, and judgment 
must be given in conformity with the bills of particulars and 
proofs. 

Sect. 90. When judgment shall have been rendered „eren jnas- 

against a defendant in his absence, the same may be set *gent defendant 
aside upon the following conditions: 1. That his motion be 
made within ten days after such judgment was entered. 
2. That he pay or confess judgment for the costs awarded 
against him. 3. That he notify in writing the opposite party, 
his agent, or attorney, or cause it to be done, of the opening 
of such judgment and.of the time and place of trial at least 
five days before time, if the party reside in the county, and 
if he be not a resideut of the county, by leaving a writ- 
ten notice thereof at the office of the justice ten days before 
the trial. 

Secr. 91. Upon a verdict, the justice must immediately , When jude. 
render judgment accordingly. When the trial is by the jus- 
tice, judgment must be entered immediately after the close of 
the trial, if the property of the defendant has been attached ; 
in other cases it must be entered either at the close of the 
trial, or if the justice then desire further time to consider, on 
or by the fourth day thereafter, both days inclusive. 

Sect. 92. When the amount due to either party exceeds , When smount 
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thorized judg- the sum for which the justice is authorized to enter judgment, 
such party may remit the excess, and judgment may be en- 
tered for the residue. A defendant need not remit such 
excess, and may withhold setting the same off, and a recovery 
for the amount set off and allowed, or any part thereof, shall 
not be a bar to his subsequent action for the amount with- 
held. 
Nae eat Sect. 93. If the defendant, any time before trial, offer, in 
for specified sam. writing, to allow judgment to be taken against him for a 
specified sum, the plaintiff may immediately have judgment 
therefor with the costs then accrued. But if he do not accept 
such offer before the trial, and fail to recover in the action a 
sum equal to the offer, he cannot recover costs accrued after 
the offer; but costs must be adjudged against him. But the 
offer and failure to accept it, cannot be given in evidence, to 
effect the recovery, otherwise than to costs as above provided. 
SECT. 94. *, * * * * * * * * * 


ARTICLE IX. — APPEALS. 


Appeals, in Sect. 95. In all cases not otherwise especially provided 

what cases. $ 
for by law, either party may appeal from the final judgment 
of any justice of the peace, to the district court of the county 
where the judgment was rendered. 

ington etc. Sct. 96. The party appealing shall, within ten days from 

taking. the rendition of judgment, enter into an undertaking to the ad- 
verse party with at least one good and sufficient surety to be 
approved by such justice, in a sam not less than fifty dollars 
in any case, nor less than double the amount of judgment and 
costs, conditioned: 1. That the appellant will prosecute his 
appeal to effect and without unnecessary delay. 2. That if 
judgment be adjudged against him on the appeal, he will 
satisfy such judgment and costs. Such undertaking need 
not be signed by the appellant. 

Justice tode- SECT. 97. And the said justice shall make out a certified 


liver record and . 5 i f p 
papersinthe transcript of his proceedings, include the undertaking taken 


nes for such appeal, and shall, on demand, deliver the same to the 
appellant, or his‘agent, who shall deliver the same to the clerk 
of the court to which appeal may be taken, on or before the 
second day of the term thereof, next following such appeal; 


and such justice shall also deliver or transmit the bill or bill 
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of particulars, the depositions and all other original papers, if 
any used on the trial before him, to such clerk, on or before 
the second day of such term; and all other proceedings be- 
fore the justice of the peace, in that case, shall cease and be 
stayed from the time of entering into such undertaking. © 

Sect. 98. The clerk on receiving such transcript and other , Clerk t fle 
papers as aforesaid, shall file the same and docket the appeal. 

Sect. 99. The plaintiff in the court below, shall be the ,, Parties same as 
plaintiff in the district court; and the parties shall proceed in 
all respects in the same manner, as though the action had 
been originally instituted in the said court. 

Secr. 100. If the appellant shall fail to deliver the tran- , i* appellant 
script, and other papers, if any, to the clerk, and have his ap- Papers to clerk, 
peal docketed as aforesaid, on or before the second day of the 
term of the said court next after such appeal, the appellee 
may, at the same term of said court, file a transcript of the 
proceedings of such justice, and the said cause shall, on mo- 
tion of the said appellee, be docketed; and the court is ente judgment 
authorized and required, on his application, either to enter mis to justice. 
up a judgment in his favor, similar to that entered by the jus- 
tice of the peace, and for all the costs that have accrued in 
the court, and award execution thereon ; ‘or such court may, 
with the consent of such appellee, dismiss the appeal, at the 
cost of the appellant, and remand the cause to the justice of 
the peace, to be thereafter proceeded in as if no appeal had 
been taken ; and if the plaintiff in the action before the jus- 
tice shall appeal from any judgment rendered against such 
plaintiff, and after having filed his transcript and caused such 
appeal to be docketed according to the provisions of this act, 
shall fail to file petition, or otherwise neglect to prosecute the 
same, to final judgment, so that said plaintiff shall become 
non-suited, it shall be the duty of said court to render judg- 
ment against such appellant for the amount of the judgment 
rendered against him by the justice, together with interest ac- 
crued thereon and for costs of suit, and to award execution 
therefor, as in other cases. 

Sect. 101. If both parties‘fail to enter such appeal within „f both par. 
the time limited as aforesaid, the justice, on receiving a certi- 9»Pe- 
ficate from the clerk of the court, stating that the appeal was 
not entered, or being entered, was dismissed as aforesaid, 
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shall thereupon issue execution upon the judgment, in the 
same manner as if such appeal had never been taken. 

- Secr. 102. If any person, appealing from a judgment ren- 
dered in his favor, shall not recover a greater sum than the 
amount for which judgment was rendered, besides costs and 
the interest accruing thereon, every such appellant shall pay 
the costs of such appeal. 

Secr. 103. When any appeal shall be dismissed, or when 
judgment shall be entered in the district court against the 
appellant, the surety in the undertaking shall be liable to the 
appellee for the whole amount of the debt, costs, and dam- 
ages, recovered against the appellant. 

Secr. 104. When an appeal, taken to the district court, 
shall there be quashed, by reason of irregularity in taking or 
consummating the same, the cause for quashing shall be 
stated in the order of the court, and a transcript of such 
order shall be lodged with such justice, who shall thereupon 
proceed to issue execution, in the same manner as if no ap- 
peal had been taken. 

Sect. 105. In eee on appeal when the surety in 
the undertaking shall be insufficient, or such undertaking may 
be insufficient, in form or amount, it shall be lawful for the 
court, on motion to order a change or renewal of such under- 
taking, and direct the same to be certified to the justice, from 
whose judgment the appeal was taken, or that it be recorded 
in said court. 

Sect. 106. Appeals in the following cases shall not be 
allowed: 1. On judgments rendered on confession. 2. In 
jury ‘trials where neither party claim in their bill of par- 
ticulars a sum exceeding twenty dollars. 3. In the action 
for the forcible entry and detention, or forcible detention of 
real property. 4. In trials of the right of property, under 
the statutes, either levied upon by execution or attached. 

Sect. 107. When the.term of office of a justice shall ex- 
pire between the dates of judgment and the time limited for 
appeal, such justice may take the undertaking for appeal at 
any time before he has delivered his docket to his successor, 
and give the appealing party a transcript. After the delivery 
of the docket, the undertaking shall be given to his successor, 
and it shall be his duty to give the transcript and do and per- 
form all things required of his predecessor. 
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ARTICLE X.— OF THE ACTION FOR THE FORCIBLE ENTRY AND 
DETENTION, OR FORCIBLE DETENTION ONLY OF PROPERTY. 


Sect. 108. Any justice, within his proper county, shall aooe aiy 
have power to inquire, in the manner hereinafter directed, as entry and deten- 
well against those who make unlawful and forcible entry into 
lands and tenements, and detain the same, as against those 
who having a lawful and peaceable entry into lands or tene- 
ments, unlawfully and by force hold the same;.and if it be 
found upon such inquiry that an unlawful and forcible entry 
has been made, and that the same lands or tenements are 
held by force, or that the same, after a lawful entry are held 
unlawfully, then said justice shall cause the party conplaining 
to have restitution thereof. 

Sgor. 109. Proceedings under this article may be had in , Proceedings 
all cases against tenants holding over their terms; in sales %es. 
of real estate, on executions, orders, or other judicial process, 
when the judgment debtor was in possession at the time of 
the rendition of judgment or decree, by virtue of which such 
sale was made; in sale by executors, administrators, guar- 
dians, and on partition, where any of the parties to the peti- 
tion were in possession at the commencement of the suit, 
after such sales, so made on execution or otherwise, shall 
have been examined by the proper court, and the same by 
such court adjudged legal; and in cases where the defendant 
is a settler or occupier of the lands or tenements, without 
color of title, and to which the complainant has the right of 
possession; this section not to be construed as limiting the 
provisions of the first section of this article. 

Sgor. 110. Judgments either before the justice or in the , Judgment not 

, after ac- 
district court, under this article, shall not be a bar to any after tion. 
action brought by either party. 

Secr. 111. It shall be the duty of the party desiring to „Agen bo" 
commence an action under this article, to notify the adverse 
party to leave the premises, for the possession of which the 
action is about to be brought, which notice shall be served at 
least three days before commencing the action, by leaving a 
written copy with the defendant, or at his usual place of abode, 


if he cannot be found. 
30 
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Sect. 112. The summons shall not issue herein, until the 
plaintiff shall have filed his complaint in writing with the 
justice, which shall particularly describe the premises so 
entered upon or detained, and shall set forth either an unlaw- 
ful and forcible entry and detention, or an unlawful and for- 
cible detention after a peaceable or lawful entry of the de- 
scribed premises. The complaint shall be copied into and 
made a part of the record. 

Sect. 113. The summons shall be issued and directed; 
shall state the cause of the complaint, and the time and place 
of trial, [and] shall be served and returned as in other cases. 
Such service shall be three days before the day of trial ap- 
pointed by the justice. 

Secr. 114. If the defendant does not appear in accordance 
with the requisitions of the summons, and it shall have been 
properly served, the justice shall try the cause as though he 
was present. 

Sect. 115. No continuance shall be granted for a longer 
period than eight days, unless the defendant applying therefor 
shall give an undertaking to the adverse party, with good 
and sufficient surety to be approved by the justice, conditioned 
for the payment of the rent that may accrue, if judgment be 
rendered against the defendant. 

Sect. 116. If the suit be not continued, place of trial 
changed, or neither party demand a jury, upon the return day 
of the summons, the justice shall try the cause; and if, after 
hearing the evidence, he shall conclude that the complaint 
is not true, he shall enter judgment against the plaintiff 
for costs; if he find the complaint true, he shall render a gen- 
eral judgment against the defendant and in favor of the plain- 
tiff for restitution of the premises and costs of suit; if he find 
the complaint true in part, he shall render a judgment for the 
restitution of such part only, and the costs shall be taxed as 
the justice shall deem just and equitable. 

Sect. 117. If a jury be demanded by either party, the 
proceedings, until the impanelling thereof, shall be in all re- 
spects as in other vases. The jury shall be sworn or affirmed 
to well and truly try and determine whether the complaint of 
{naming the plaintiff) about to be laid before them, is true 
according to the evidence. If the jury shall find the complaint 
true, they shall render a general verdict of guilty against the 
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defendant; if not true, then a general verdict of not guilty; 
if true in part, then a verdict setting forth the facts they find 
true. 

Sect. 118. The justice shall enter the verdict upon his ,,Justice enter 
docket, and shall render such judgment in the action as if the derJudement. 
facts, authorizing the finding of such verdict, had been found 
to be true by himself. 

Secr. 119. Exceptions to the opinion of the justice, in marren 
cases under this article, upon questions of law and evidence, 
may be taken by either party, whether tried by a jury or 
otherwise. 

Sect. 120. When a judgment of restitution shall be en- olen 
tered by a justice, he shall, at the request of the plaintiff, his ten —frm of 
agent or attorney, issue a writ of execution thereon, which 


shall be in the. following form, as near as practicable: 





Tae TERRITORY OF DAKOTA} ss, 
county, 

To any constable of county : 

Whereas, in a certain action for the forcible entry and de- 
tention (or the forcible detention,.as the case may be), of the 
following described premises, to wit: , lately tried 
before me, wherein was plaintiff and was defend- 
ant , Judgment was rendered on the day of 
A. D. , that the plaintiff have restitution of said premises, 
and also that he recover costs in the sum of You, 
therefore, are hereby commanded to cause the defendant to be 
forthwith removed from said premises, and the said plaintiff to 
have restitution of the same; also that you levy of the goods 
and chattels of the said defendant, and make the costs afore- 
said, and all accruing costs, and of this writ make legal 
service and due return. 

Witness my hand this 
































day of ; A. D. 
, Justice of the Peace. 











Secor. 121. The offjcer shall, within ten days after receiv- las 
ing the writ, execute the same by restoring the plaintiff to the 
possession of the premises, and shall levy and collect the 
costs, and make return as upon other executions. If the offi- 
cer shall receive a notice from the justice that the proceedings 
have been stayed by an allowance of a writ of error, he shall 
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immediately delay all further proceedings upon the execu- 
tion; and if the premises have been restored to the plaintiff, 
he shall immediately place the.defendant in the possession 
thereof, and return the writ with his proceedings and costs 
taxed thereon. 


ARTICLE XI.— OF THE REPLEVIN oF PROPERTY. 


Secr. 122. The petition in replevin must be sworn to, and 
it must state: 1. A particular description of the property 
claimed. 2. Its actual value, and where there are several 
articles, the actual value of each.’ 3. The facts constituting 
the plaintiff’s right to the present possession thereof, and must 
define the extent of his interest in the property, whether it be 
full or qualified ownership. 4. That it was neither taken on 
the order or judgment of a court against him, nor under an 
execution or attachment against him or against the property. 
But if it was taken by either of these modes, then it must 
state the facts constituting an exemption from seizure by such 
process. 5. The facts constituting the alleged cause of deten- 
tion thereof according to his best belief. 6. The amount of 
damages which the affiant believes the plaintiff ought to re- 
cover for the detention thereof. 

Secr. 123. He shall also execute a bond to the defendant, 
with sureties to be approved by the justice of the peace, in a 
penalty at least equal to twice the value of the property 
sought, conditioned that he will appear at the time of the trial 
of said cause, and prosecute his suit to judgment and retura 
the property, if a return be awarded, and also pay all costs 
and damages that may be adjudged against him. This bond 
shall be filed with the justice of the peace, and is for use of 
any person injured by the proceeding, and a judgment for 
money rendered against the plaintiff shall also go against the 
sureties on the bond. 

Sect. 124. The justice of the peace shall thereupon issue 
a writ of replevin directed to the sheriff or constable to take 
the property therein described and deliver the same to the 
plaintiff. The ordinary original notice must also be served 
[on] the defendant in the usual manner. 

Sect. 125. When any of the property is removed to another 


another county. county after the commencement of the action, counterparts 
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of the writ of replevin may issue on the demand of the plain- 
tiff to such other county, and may be executed upon such 
goods found in such county, and further writs of replevin and 
the necessary counterparts thereof may issue as often as may 
be necessary. 

Secr. 126. The sheriff or constable must forthwith execute „ugh Po ere- 
the writ by taking possession of the property therein men- 
tioned, if it is found in the possession of the defendant, or of 
his agent, or of any other person who obtained possession 
thereof from the defendant, directly or indirectly after the writ 
was placed in the sheriff’s or constable’s hands, for which 
purpose he may break open any dwelling-house or other in- My break open 
closure, having first demanded entrance and exhibited his 
authority, if required. 

Secr. 127. When it appears by fhe affidavit that the , Whenproperty 
property claimed has been disposed of or concealed, so that or concealed. 
the writ cannot be executed, the justice of the peace may 
compel the attendance of the defendant and examine him on 
oath as to the situation of the property, and punish a wilful 
obstruction or hinderance of the writ, and a disobedience 
of the order of the court in this respect, as in case of con- 
tempt. 

Sect. 128. The sheriff or constable must return ‘the writ Ofthe return. 
on or before the return day of the notice, and shall state fully 
what he has done thereunder. If he has taken any property, 
he shall describe particularly the same. 

Secr. 129. The officer having taken the property, or any pee oi 
patt thereof, shall forthwith deliver the same to the. plaintiff, 
on the payment of his costs. 

Secor. 130. If a third person claim the property, or ANY Jf third person 
part thereof, the plaintiff may amend and bring him in as a° reece 
co-defendant, or the defendant may obtain his substitution by 
the proper mode, or the claimant may himself intervene by 
the process of intervenor. 

Secr. 131. The judgment shall determine which party is Judgment de- 

termine right to 
entitled to the possession of the property, and shall designate property, &e. 
his right therein, and if such party have not the possession 
thereof, shall also determine the value of the right of such 
' party, which right shall be absolute as to an adverse. party 
having no right in such property, and shall also award such 
30* 
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damages to either party as he may be entitled to, for illegal 
detention of such property. 

aoe Sect. 132. The party entitled thereto, may have execution 

have execution for the money found due him, or may, in his discretion, have 
execution for the delivery of the property, and if the property 
or any article thereof cannot be obtained on execution, he 
may have execution for the value of such article. 

EVILS i diy te athdavtof the a proper 

oaled OE rs y the affidavit of the plaintiff, that any specific property 

moved by other which has been adjudged to belong to one party, has been 
concealed or removed by the other, the justice of the peace 
may require him to attend and be examined on oath, respect- 
ing such matter, and may enforce his order in this respect as 
in cases of contempt. 


ARTICLE XII. — Execution. — Return. — STAY or EXECUTION. — 
Notice or SALE. — DELIVERY. — UNDERTAKING. 


Whenandby Sxct. 134. Execution for the enforcement of a judgment 
whom execution 
may issue. before a justice of the peace (except where it has been taken 
to the district court on error or appeal, or docketed therein, or 
during the time it may be stayed, as provided by this act), 
may issue by the justice before whom the judgment was 
rendered, or by his successor in office, on the application of 
the party entitled thereto, at any time within five years of 
entry of the judgment, or the date of the last execution issued 
thereon. j 
axauatice issue Secr. 135. It shall be the duty of the justice if the case 
palaai be not appealed, taken up on error, docketed in the district 
court, or bail has not heen given for the stay of execution at 
the expiration of ten days from the entry of the judgment, to 
issue execution without a demand, and proceed to collect the 
judgment, unless otherwise directed by the judgment creditor. 
pia Sect. 136. Any person against whom judgment may be 
cution, how. rendered under the provisions of this act, except as hereinafter 
excepted, may have stay of execution for the several periods 
hereinafter mentioned, by entering into an undertaking with 
the adverse party, within ten days after the rendition of 
such judgment, with good and sufficient surety, resident of 
the county, as the justice shall approve, conditioned for the 
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payment of the amount of such judgment, interest, and costs, 
and costs that may accrue; which undertaking shall be 
entered on the docket of the justice, and be- signed by the 
surety. 

Sgor. 137. . The stay of execution hereby authorized shall For how long. 

be graduated as follows, namely: 1. On any judgment for 
five dollars and under, the stay shall be for sixty days, and on 
all sums over fifty and under one hundred dollars, the stay 
shall be for six months. 2. On any judgment excéeding five 
and under fifty dollars, the stay shall be for ninety days. 3. 
Where judgment is obtained against a surety, and he takes 
a stay thereon, and he obtains judgment against the principal, 
stay of execution must be allowed on the judgment against 
the principal only so long, that the stay will expire one month 
before that allowed to the surety on the judgment against 
him. 

Szcr. 138. No stay of execution on judgments rendered „ost of exe 

in the following cases shall be allowed. 1. On judgments s. 
rendered against justices of- the peace for refusing to pay over 
money by them collected or received in their official capacity. 
2. On any judgment rendered against a constable for failing 
to make return, making a false return, or refusing to pay over 
money collected in his official capacity. 3. On judgments 
against bàil for the stay of execution. 4. Where judgment is 
tendered in favor of bail, who have been compelled by judg- 
ment to pay over money on account of their principal. 5 
On judgments obtained by constables or undertakings exe- 
cuted to them for the delivery of property. 

Secr. 139. If the execution issued before the undertaking ,, When execu- 
for stay, or that required in case of appeal be given, and such 
undertaking be given afterward, and within the time allowed, 
the justice shall recall the execution. 

Secr. 140. Where any person who has become bail for ,, When ball 
stay of execution, shall remove before the expiration of such °ter parts. 
stay, into any other county or state, the justice shall, on 
demand, issue execution against the goods and chattels of the 
defendant, or other party against whom the original judgment 
was rendered, to be proceeded with as in other cases. When , Whensurty | 
any surety for the stay of execution shall become appre- P*y judgment. 
hensive that, by delaying the execution until the expiration 
of the full time of such stay, he or she may be compelled to 
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pay the judgment, it shall be lawful for such surety to make 
and file affidavit of that fact before the justice on whose 
docket the judgment is entered; whereupon such justice shall 
issue execution against the judgment debtor, which shall be 
proceeded in as in other cases : Provided, Such bail shall not 
thereby be discharged from liability, but may be proceeded 
against after the expiration of the term of stay, in the same 
manner as if execution had not issued as aforesaid. 

Secr. 141. If the judgment debtor shall, within ten days 
after levying such execution, enter into a further undertaking 
for the stay of execution, during so much of the first stay as 
remains then unexpired, and shall pay costs of the execution 
issued against him as aforesaid, it shall be the duty of the 
justice to take such further undertaking, and recall the exe- 
cution; and the person who last became surety shall first be 
proceeded against, until it shall appear by the return of the 
constable, that he or she has no goods whereon to levy, 
before proceedings shall be instituted on the undertaking first 
given. f i 

Sect. 142. When any judgment shall be obtained against 
any person who shall have entered himself bail on the docket 
of any justice of the peace, agreeably to the provisions of 
this act, the original judgment shall remain good and valid in 
law, for the use of such bail; who, at any time thereafter, 
may sue out execution on such judgment, against the goods 
and chattels of the defendant, for the use of such bail, which 
shall be so indorsed by the justice; and such bail shall also 
be entitled to a transcript of such judgment, for his own use; 
which shall have the same force and effect as transcripts in 
other cases. 

Sect. 143. At any time before the stay shall expire, if the 
justice taking the surety, or his successor in office, shall 
become satisfied that the surety is insufficient, it shall be his 
duty to cause written notice thereof to be given to the 
defendant, or if he be absent, that the same be left at his 
residence, requiring him to give additional surety, on or by 
the third day after the giving of such notice, such facts shall 
be entered on the docket, and he shall immediately issue 
execution against the defendant for the collection of the 
judgment. If within ten days after the issuing of such exe- 
cution, surety to the satisfaction of the justice be given, the 
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execution shall be recalled, and stayed until the expiration of 
the original stay. 
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Secr. 144. The execution must be directed to a constable ,, Of the execu- 


of the county, and subscribed by the justice by whom the 
judgment was rendered, or by his successor in office, and 
must bear date the day of its delivery to the officer to be 
executed. It must intelligibly refey to the judgment, by 
stating the names of the parties, and the name of the justice 
before whom, and of the county where, and the time when 
it was rendered, the amount of the judgment, and, if less than 
the whole is due, the true amount due thereon. It must re- 
quire the constable substantially as follows: 1. It must direct 
the officer to. collect the amount of the judgment out of 
the personal property of the debtor, and pay the same to 
the party entitled thereto. 2. If it be a case where any of 
the judgment debtors are certified on the docket as surety, it 
shall command that the money be made of the personal prop- 
erty of the principal debtor, and for want thereof, of the per- 
sonal property of the surety. > In such cases the personal 
property of the principal subject to execution within the 
Jurisdiction, shall be exhausted, before any property of the 
bail shall be taken in execution. 3. It must in all cases direct 
the officer to make return of the execution and the certifi- 
cate thereon, showing the manner in which he has executed 
the same, in thirty days from the time of his receipt thereof. 
Sect. 145. Upon an execution on a judgment against 


Upon an exe- 


ne 


joint debtors, upon one or more of whom the summons was jnt debtors 


not served, the execution shall contain a diregtion to col- 
‘lect the amount of the joint property of all the defendants, 
or the separate property of the persons upon whom the sum- 
mons was served, to be specified by name. 

Sect. 146. *** Sgor. 147. *** Secor. 148. *** Sect. 
149, eee 


Sect. 150. A constable is liable to the party in whose ,, When consta- 


favor an execution issued to him for the amount thereof, in 
the following case: when he suffers thirty days to elapse 
without making a true return thereof to the justice, and paying 
to him, or to the party entitled, the money collected thereon 
by him. 

Sct. 151. When an execution shall be returned unsatis- 


ble is liable. 


When execu- 
tion is returned 


fied for the want of goods and chattels, the justice shall, un- “tie 
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less otherwise directed by the party for whom the execution 
issued, commence an action on the undertaking for the stay 
of execution, and, so soon as judgment is obtained thereon, 
shall issue execution, and if such execution be returned unsat- 
ished in whole or in part, for want of goods and chattels, 
of the bail whereon to levy, then the plaintiff may demand 
and have execution on the original judgment, for the amount 
remaining due. 

Sect. 152. Where bail is given for the stay of execution, 
and the defendant against whom the judgment was rendered 
shall die before the same is satisfied, the credjtor may pro- 
ceed against the surety in the undertaking in like manner 
as if execution had been issued against the defendant, and 
return not satisfied for want of goods and chattels whereon 
to levy. 


SALE ON EXECUTION. 


Secr. 153. All property taken in execution under the pro- 
visions of this act, shall be advertised for sale, at four of the 
most public places within the precinct where such property 
was seized, at least ten days previous to the time appointed for 
such sale, which sale shall be held between the hours of ten 
o’clock, A. M., and four o’clock, P. M., at the house or on the 
premises. where such property was taken, or at one of the 
most public places within the precinct. 

Secr. 154. It shall not be lawful for any justice of the 
peace who issued the execution, nor for the constable holding 
the executian, to purchase, either directly or indirectly, any 
property sold on such execution. And any justice or con- 
stable who shall offend against the provisions of this section, 
shall forfeit and pay, for every such offence, any sum not 
exceeding one hundred dollars nor less than five dollars, to 
be recovered by civil action in the name of the Territory of 
Dakota, before any court having jurisdiction thereof, for the 
use of common schools of the county where such offence was 
committed; and shall moreover be liable to the action of the. 
party injured thereby. 

Sect. 155. When any cattle or other live-stock shall be 
taken in execution, it shall be the duty of the justice who 
issued the execution, or other justice charged with the duty 
of collecting the judgment, whereon such execution issued, 
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to allow the constable for keeping the same, a reasonable 
compensation, to be taxed and collected as other costs in the 
suit. 

Secr. 156. When a constable shall levy on and sell any , Sonstabie to 
goods and chattels, he shall make out and annex to his return "°: &e- 
to the execution, in virtue of which such sale was made, a true 
inventory of all such property, and of each article thereof, 
and the price at which the same was sold. 

Secr. 157. Where a constable shall have levied on any ,,When goods 
goods and chattels, which remain unsold for want of bidders, 
or other just cause, it shall be his duty to return with the 
execution, a schedule of all such goods and chattels. And 
the justice shall, unless othefwise directed by the party for 
whom such execution issued, or his agent immediately there- 
after, issue an order, thereby commanding any constable to 
whom the same may be directed or delivered, to expose such 
property for sale; which sale, and the proceedings thereon, 
shall be the same as if such property had been sold on the 
original execution. 

Secr. 158. Any constable having levied on goods and , {constable | 
chattels, of which he permits the party against whom the "ein possession. 
execution issued to retain the possession, is hereby author- 
ized to take such security for his own indemnity as he may 
require, that such property shall be delivered at the time and 
place appointed for the sale thereof. 

Szct. 159. In all cases where any lands may have been . Who grops, 
let, reserving rent in kind, and when the crops or emblements “2: 
growing or grown thereon, shall be levied on or attached, by 
virtue of any execution, attachment, or other process, against 
the landlord or tenant, the interest of such landlord or tenant, 
against whom said process did issue, shall not be affected 
thereby. 3 

Sect. 160. In cases where the constable shall make it „2er consta- 
appear to the satisfaction of the justice that he has been {npu ro levy 
deprived of an opportunity of levying an execution within “°™ 
the time prescribed by this act, or otherwise prevented from 
making the whole of the money therein required to be made, 
and shall rake return to the justice who issued the same to 
that effect, such justice is hereby authorized and required to 
issue further process of execution, for the amount of balance 
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remaining unsatisfied ; which shall be served and returned in 
all respects as other executions are under this act. 


ARTICLE XIII.— Or CONSTABLES AND THEIR DUTIES. 


Secr. 161. All constables shall be ministerial officers in 
justices’ courts, in their respective counties, in civil and crim- 
inal cases, and civil and criminal process may be executed by 
them throughout the county. 

Secr. 162. It shall be the duty of every constable to serve 
and execute all warrants, writs, precepts, executions, and 
other process to him directed and delivered, and in all re- 
spects whatever, to do and perform all things pertaining to 
the office of constable. 

Sect. 163. In discharging their duties, constables may 
call to their aid the power of the county, or such assistance 
as may be necessary. It shall be the duty of every constable 
to make due return of all process to him directed and deliv- 
ered, at the proper office and on the proper return day 
thereof; or if the judgment be docketed in the district court, 
appealed, or stayed, upon which he has an execution, on 
notice, to return the execution, stating thereon such fact. 

Secr. 164. It shall be the duty of every constable, on the 
receipt of any writ or other process (subpænas excepted), to 
note thereon the time of receiving the same; he shall also 
state in his return on the same, the time and manner of exe- 
cuting it. 

Sect. 165. No constable shall make a return on any pro- 
cess of “ not found,” as to any defendant, unless he shall have 
been once at least to his usual place of residence of the de- 
fendant, if such defendant have any in the county. 

Secr. 166. It shall be the duty of every constable to ap- 
prehend, on view or warrant, and bring to justice all felons 
and disturbers and violators of the criminal. laws of this ter- 
ritory, to suppress all riots, affrays, and unlawful assemblies, 
which may come to his knowledge, and generally to keep the 
peace in his proper county. i 

Scr. 167. In serving all process, either civil or criminal, 
and in doing his duties generally, when not otherwise re- 
stricted by law, the authority of a constable shall extend 
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throughout the whole county in which he may be appointed ; 
and in executing and serving process issued by a justice of 
the peace, he shall have and exercise the same authority and 
powers over goods and chattels, and the persons of parties, 
as is granted by law to a sheriff, under like process issued 
from courts of record. 

Secr. 168. When it shall become the duty of the consta- ,, When person 
ble to take the body of any person to the jail of the county, #*" 
he shall deliver to the sheriff or jailer a certified copy of the 
commitment, or other process, whereby he holds such person 
in custody, and return the original to the justice who issued 
the same; which copy shall be sufficient authority to the 
sheriff or jailer to keep the prisoner in jail, until discharged by 
due course of law. 

Sgor. 169. Constables shall pay over to the party entitled „ Shall pay over 
thereto, all money received by them in their official capacity, 
if demand be made by such party, his agent, or attorney, at 
any time before he returns the writ upon which he has re- 
ceived it; if not paid over by that time, he shall pay the 
same to the justice when he returns the writ. 

Sect. 170. Constables shall be liable to twenty per cent. „Penty fr 
penalty upon the amount of damages for which judgment Proper return. 
may be entered against them, for failing to make return, 
making false return, or failing to pay over money by them 
collected or received in their official capacity, and such judg- 
ment must include, in addition to the damages and costs, the 
penalty herein provided. 


ARTICLE XIV.— GENERAL PROVISIONS. 


Sect. 171. The provisions of the act entitled “ An act to rote a 
establish a code of civil procedure,” approved May —, 1862, cable. 
which are in their nature applicable to the qausdicion and 
proceedings before justices, and in respect to which no special 
provision is made by statute, are applicable to the proceed- 
ings before justices of the peace. 

Secr. 172. Every justice must keep a book, denominated , Justices to aa 
a docket, in which must be entered by him: 1. The title enter what i 
of every action, in which the writ is served, or where the 
.parties voluntarily appear. 2. The date of the writ, the 
time of its return, and if an order to arrest the defendant 
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or attach property was made, such fact must be stated, to- 
gether with the affidavit upon which such order was made. 
3. The filing of the bill of particulars of either party, and 
nature thereof, and when not of too great length, the same 
shall be entered at length on the docket. 4. Which of the 
parties, if either of them appear at the trial. 5. Every 
adjournment, stating on whose application, whether on oath 
or consent, and to what time. 6. When trial by jury is 
demanded, the demand must be stated, and by whom made, 
the names of the jurors selected, and the time appointed for 
the trial. 7. The name of the jurors who appear and of 
those sworn, the names of all witnesses sworn, and at whose 
request. 8. The exceptions to the ruling of the justice, on 
questions of law, taken by either party. 9° The verdict of 
the jury, and when received; if the jury disagree and are dis- 
charged, that fact must be stated. 10. The judgment of 
the justice, specifying the items of costs included, and the 
time when rendered. 11. The issuing of executiop and 
orders to sell, when issued and to whom, the renewals thereof, 
if any, when made, the return and when made, and a state- 
ment of any money paid to the justice and by whom. 12. 
The giving of a transcript, to be filed in the clerk’s office, and 
when given. 13. If appeal be taken, the undertaking and 
the time of entering into the same, and by which party taken. 
14. The undertaking for stay of execution, and the time of 
giving the same. 15. The satisfaction of the jadgment, and 
the time of satisfying the same. 

Sect. 173. The several particulars in the last section spec- 
ified, must be entered under the title of the action to which 
they relate, and at the time when they occurred (except that 
bills of exceptions, in regard to the rulings on questions of 
law or evidence, need not be entered until after the judgment, 
unless required by the justice or one of the parties) ; such 
entries in a justice’s docket, or a transcript thereof, certified 
by the justice or his successor in office, shall be evidence to 
prove the facts stated therein. 

Sect. 174. A justice must keep an alphabetical index to 
his docket, in which must be entered the names of the parties 
to each judgment, with reference to the page of the entry; 
the names of the plaintiffs must be entered in the index in 
the alphabetical order of the first letter of the family names; 
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he shall number the cases progressively upon his docket, and 
shall correspondingly number the papers in each case; he 
shall keep the entire papers in each action together, and in 
packages of a proper and convenient size, and in the order in 
which the cases are numbered on his docket. 
` Secr. 175. It is the duty of every justice upon the expira- , petiver books 
tion of his term of office, to deposit with his successor his sr 
official docket, as well his own, as those [of] his predecessor 
which may be in his custody, together with all files and papers, 
laws and statutes, pertaining to his office, there to be kept as 
public records and property. If there be no successor elected Fittnos ke? 
and qualified, or if the office become vacant by death, re- 
moval from the county, or otherwise, before his successor is 
elected and qualified, the docket and papers in the possession 
of such justice must be deposited with the nearest justice in 
the county, there to be kept until a successor be chosen and 
qualified, then to be delivered over to such successor on re- 
quest. l 
Secr. 176. A justice receiving by succession or on deposit, ,, Justice receiv- 
any such docket, papers, and laws, shall, if requested, give a Pt 
receipt thereof to the person from whom he receives the same. 
Secr. 177. The justice with whom the docket of another romans of jas- 
may be deposited, either during a vacancy, or as a successor, docket may be 


is hereby authorized, while having such docket legally in his ase 
possession, to issue execution on any judgment there entered, 
and unsatisfied and not docketed in the district court, in the 
same manner [and] with the same effect as the justice by 
whom the judgment was rendered might have done; to take 
. bail in appeals, or for stay of execution, to issue certified tran- 
scripts of judgments on such docket, and proceed in all cases 
in like manner as if the same had been originally had, or in- 
stituted before him. 
Secr. 178. In case of sickness or other disability or other , In case of disa 
é F ity of justiee, 
necessary absence of a justice, at the time appointed for trial, gnore juanes 
another justice of the same county may, at his request, attend 
in his behalf, and shall thereupon become vested with the 
powers for the time being of the justice before whom the 
summons was returnable. In that case the proper entry of 
the proceeding before the attending justice, subscribed by 
him, must be made in the docket of the justice, before whom 
the writ was returnable. If the case be adjourned, the justice 
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before whom the summons was returnable, must resume juris- 
diction. 

eeummonsvold, Sect. 179. The summons, execution, and every other 
paper made or issued by a justice must be filled without a 
blank to be filled by another; otherwise it is void. 

qaste may Secr. 180. A justice, at the request of a party, and on 

leputize person 2 

to serve process. being satisfied that it is expedient, may specially depute any 
discreet person of suitable age, and not interested in the ac- 
tion, to serve any process of said justice authorized by law. 
Such deputation must be in writing on the process. 

paabot cj, SECT. 181. The person so deputed has the authority of a 
constable, in relation to the service, execution, and return of 
such process, and is subject to the same obligation, but there 
can be no fee of his services taxed in the bill of costs. 

Pieri ads Sect. 182. A justice may punish, as for contempt, per- 

what cases. sons guilty of the following acts, and no others: 1. Disor- 
derly, contemptuous, or insolent behavior towards the justice, 
tending to interrupt the due course of the trial, or other 
judicial proceedings before him. 2. A breach of the peace, 
boisterous conduct, or violent disturbance, tending to inter- 
rupt the due course of a trial, or other judicial proceeding. 
3. Wilful resistance in the presence of the justice, to the 
execution of a lawful order, or process made or issued by 
him. 

Plein Sect. 183. A warrant of arrest may be issued by such 
justice, on which the person so guilty may be arrested, and 
brought before the justice, when an opportunity to be heard 
in his defence or excuse must be given. The justice may 
thereupon discharge him, or may convict him for the offence 
and adjudge a punishment by fine or imprisonment, or both; 
such fine not to exceed twenty dollars, and such imprison- 
ment ten days, the money collected on such fine shall be for 
the support of common schools in said county. 

aon Sect. 184. The conviction, specifying particularly the 

saci offence and judgment thereon, must be entered in his docket. 

„Yamato =A warrant of commitment to the jail of the county, until the 

then issued. fine be paid, or for the term of imprisonment, may then be 
issued; such warrant must contain a transcript of the entry 
in the docket, and the same must be executed by any con- 
stable to whom it may be given, and by the jailer of the 


county. 
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Secr. 185. When a person intending to bring an action Bact toes 
before a justice of the peace, is a non-resident of the county is non-resident. 
in which he intends to commence such action, the justice 
may, previous to his issuing process, require such person to 
give security for the costs of such suit; which may be done 
by depositing a sum of money, deemed by the justice to be 
sufficient to discharge the costs that may accrue in the action, 
or by giving an undertaking, with security approved by the 
justice, payable to the adverse party, for the payment of all 
costs that may accrue in the action. If any plaintiff OF | If they remove 
plaintiffs, after commencing an action before a justice in the ment. 
county in which he or they reside, afterwards remove out of 
the county, the justice may require such plaintiff or plaintiffs 
to deposit a sum of money, equal to the costs that have 
accrued and that probably will accrue, or require in place 
thereof, that such party give sufficient security for all costs 
that have accrued, or which may accrue in the action, and in 
default to do either, shall enter a non-suit against the plaintiff 
or plaintiffs. 

Sect. 186. That in all actions instituted before a justice , tnsetions | 
of the peace, founded upon any bond, sealed bill, promissory promiesory note, 
note, or other instrument of writing, for the payment of a 
sum of money certain, of which the whole amount of money 
promised therein is due, it shall be the duty of: the plaintiff, 
his agent or attorney, to file a copy of said bond, sealed bill, 
promissory note, or other written evidence of indebtedness 
upon which said suit is brought, with such justice of the 
peace, and upon the trial of the case the original of said 
bond, sealed bill, promissory note, or other written evidence 
of indebtedness shall be filed with such justice of the peace ; 
and if, upon the trial judgment shall be entered thereon, in 
favor of the plaintiff, such bond, sealed bill, promissory note, 
or instrument of writing, shall be retained by the justice so 
rendering judgment, who shall indorse the sum for which 
he shall have entered judgment (provided the same shall in 
nowise exceed one hundred dollars) and shall subscribe his 
name thereto. And upon payment, or tender of the amount 
of such payment, together with the cogt accruing thereon, or 
securing the payment of the same by putting in bail for the 
stay of execution, it shall not be lawful for the plaintiff to 
institute any other suit or suits upon such bond, sealed bill, 
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promissory note, or other instrument of writing for the recovery 
of any other sum or sums, the payment of which is secured by 
the same bond, sealed bill, promissory note, or other written 
evidence of indebtedness : Provided, That when an appeal 
shall be taken from the judgment of such justice, it shall be 
his duty to transmit any bond, sealed bill, promissory note, or 
other: written evidence produced before him on trial to the 
clerk of the district court, to which such cause shall have 
been appealed, on or before the second day of the term of the 
court next after taking such appeal: Provided, also, That 
nothing herein contained shall be construed to lessen or in 
anywise affect the right which any creditors now have to de- 
mand from any justice of the peace, any joint and several 
obligations for the purpose of prosecuting any party to said 
obligations, other than the party against whom judgment may 
have been rendered. 

Secr. 187. It shall not be lawful for any justice of the 
peace to purchase any judgment, upon any docket in his pos- 


session; and for so doing, and for every such offence, such 
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justice shall forfeit and pay a sum not more than fifty dollars, 
nor less than ten dollars, to be recovered by an action before 
any court having jurisdiction thereof, and when collected, 
shall be paid into the treasury of the county where such 
offence was committed. Said money so collected and paid 
in shall be for the support of common schools in said county. 

Sect. 188. Nothing in this act contained shall be so con- 
strued as to authorize the arrest or imprisonment of any citi- 
zen of this territory for debt; and nothing in this act shall 
apply to property, real or personal, goods or chattels, rights or 
credits, interests or estates, exempt by law from levy, seizure, 
or sale under execution. 

Secr. 190. This act to take effect and be in force from 


and after its passage. 


Approved May 13, 1862. 
l W. JAYNE, Governor. 
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CHAPTER 50. 


AN ACT DEFINING THE JURISDICTION OF JUSTICES OF THE 
PEACE IN CRIMINAL CASES, AND OF THE PROCEEDINGS 
THEREIN. 


Be it enacted by the Legislative Assembly of the sero of 
Dakota: 


Section 1. That justices of the peace in their respective |, Have jurisdic- 
counties have jurisdiction of, and must hear, try, and deter- criminal cases. 
mine all public offences less than felony, in which the punish- 
ment prescribed by law does not exceed a fine of one hundred 
dollars or imprisonment thirty days, on information under 
oath, without indictment or the intervention of a grand jury, 
saving to the defendant the right of appeal to the district 
court. 

Secr. 2. Criminal actions for the commission of a public | How com- 
offence must be commenced before a justice of the peace by 
an information, subscribed and sworn to, and filed with the 
justice. 

Secr. 3. Such information must contain: 1. The name je ee 
of the county and of the justice where the information is 
filed. 2. The names of the parties, if the defendants be known, 
and if not, then such name as may be given by the complain- 
ant. 3. A statement of the acts constituting the offence, in 
ordinary and concise language, and the time and place of 
the commission of the offence as near as may be. 

Secr. 4. The information may be substantially in the , Form ofinfor- 
following form: 





county, 
Tue Territory oF DAKOTA, | Before Justice (here insert the 
v. name of the justice). 


A B, defendant. 


The defendant is accused of the crime (here name the 
offence). For that the defendant on the day of 
A. D. 18—, at the (here name the city, village, or township) 
in the county aforesaid (here state the act or omission con- 
stituting the offence, as in an indictment). 
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File same. Sect. 5. The justice must file such information, and mark 
thereon the time of filing the same. 

May then issue Sect. 6. Immediately upon the filing of such information, 

warrant for ar- . : . . . . : 

rest. the justice may, in his discretion, issue a warrant for the 
arrest of the defendant, directed in the same manner as a 
warrant of arrest upon a preliminary information, and may 
be served in like manner. 
How served. Sect. 7. The officer who receives the warrant must serve 
the same by arresting the defendant, if in his power, and 
bringing him, without unnecessary delay, before the justice 
who issued the same. . 
Proceedings Secr. 8. When the defendant is brought before the justice, 
i brought before the charge against him must be distinctly read to him, and 
eee he shall be asked whether he is presented by his right name, 
and be required to plead. If he object that he is wrongfully 
named in the information, he must give his right name; and 
if he refuse to do so, or does not object to the name used in 
the information, the justice shall make an entry thereof in his 
docket, and he is thereafter precluded from making any such 
objection. 

pezze of de- Sect. 9. The defendant may plead the same pleas as 
upon an indictment; his pleas may be either oral or written, 
and must be entered on the docket of the justice. 

Justice muss SecT. 10. Upon a plea other than a plea of guilty, if the 
try, except when. y . . . $ 

defendant do not demand a trial by jury, the justice must 
proceed to try the issue unless a change of venue be applied 
for by the defendant. 

If change of Secr. 11. Ifa change of venue be applied for, an affidavit 
pr must be filed stating that the justice is prejudiced against the 

defendant, or is of near relation to the prosecutor upon the 
charge, or the party injured or interested, or is a material 
witness for either party, or that the defendant cannot obtain 
justice before him, as the affidavit verily believes. 

When allowed, Secr. 12. If such affidavit be filed, the change of venue 
Transmit papers, must be allowed, and the justice must immediately transmit 

all the original papers, and a transcript of all his docket 
entries in the case, to the next nearest justice in the county, 
against whom no such objection has been made, who shall 
proceed to try the case, unless a jury trial be demanded. 
No more than one change of venue in the same case shall be 
allowed. 
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Secor. 13. Before the justice has heard any testimony Penra 
upon the trial, the defendant may demand a jury, which in- 
all cases shall be allowed. 

Secr. 14. Ifa trial by jury be demanded, the justice shall „ tiny is de- 
direct any peace officer of the county, to make a list in made up. 
writing of the names of twelve inhabitants of the county, 
having the qualifications of jurors in the district court, from 
which list the prosecutor and defendant may each strike out 
three names. ` l 

Sect. 15. In`case the prosecutor or the defendant neglect me 
or refuse to strike out such names, the justice shall direct 
some disinterested person to strike out the names for either or 
both of the parties so neglecting or refusing; and upon such 
names being struck out, the justice must issue a venire di- 
rected to any peace officer of the county, requiring him to 
summon the six persons whose names remain upon the list, 
to appear before such justice at the time and place named 
therein, to make a jury for the trial of the cause. 

Sect. 16. The officer to whom such venire is delivered „Ofer sum, 
must forthwith summons such jurors, and return the venire to ™% return. 
the justice, within the time therein specified, naming the 
persons summoned and the manner of service. 

Secr. 17. The names of the persons returned as jurors | When incom- 
shall be called by the justice, and if upon any such call any of 
the persons so named do not appear, or are challenged, or set 
aside for any cause, such further number must be summoned 
as will make a jury of six, after all legal challenges have been 
allowed. 

Sect. 18. This same challenge may be taken by either | Challenge, 
party to any individual juror as on the trial of an indictment 
for a misdemeanor, but no challenge to the panel is allowed. 

Secr. 19. If the officer by whom the venire is received, , Tf offer do not 
do not return it as required, he may be punished by the jus- Pe»alty. 
tice as for a contempt, and the justice shall issue a new 
venire for the summoning of the same jurors, upon which 
the same proceeding shall be had as upon the one first 
issued. . 

Sgor. 20. When six jurors appear and are accepted, they ,, Six jurors con- 
shall constitute the jury. 

Sect. 21. The justice must ‘thereupon administer to them ,, Take what 
the following oath or affirmation: “ You and each of you 
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‘do swear) or you do solemnly affirm, as the case may be), 


that you will well and truly try the issue, between the terri- 
tory of Dakota and the defendant, and a true verdict give 
according to the evidence.” 

Sect. 22. After the jury are sworn they must sit together 
and hear the proofs and allegations of the parties, which 
must be delivered in public, after which they may either 
decide in open court or retire for consideration. 

Sect. 23. If they do not immediately agree upon a ver- 
dict, they must retire with the sheriff of the county, or some 
constable, if either such are in attendance upon the court, or 
in their absence, with some person appointed by the justice 
who shall be sworn to the following effect: “ You do swear 
that you will keep the jury together, in some private place, 
without food or drink, unless otherwise ordered by the court; 
that you will not permit any person to speak to them, nor 
speak to them yourself, unless it be to ask them whether 
they have agreed upon a verdict, and that you will return 
them into court when they have so agreed.” 

Sect. 24. When the jury have agreed on their verdict, 
they must deliver it publicly, to the justice, who shall enter it 
on his docket. 

Sect. 25. The jury must be kept together after the case is 
submitted to them, until they have agreed upon and rendered 
their verdict, unless for good cause the justice sooner dis- 
charge them. . 

Sect. 26. If the jury be discharged as provided in the 


last section, the justice may proceed again to the trial in the 


same manner as upon the first trial, and so on till a verdict is 
rendered. 

Sect. 27. When the defendant pleads guilty, or is con- 
victed, either by the justice or by a jury, the justice shall ren- 
der judgment thereon of fine or imprisonment, as the case 
may require, being governed by the rules prescribed for the 
district court, as far as the same are applicable, in rendering 
such judgment. 

Sect. 28. A judgment that the defendant pay a fine may 
also direct that he be imprisoned until the fine is satisfied. 

Secr. 29. When the defendant is acquitted, either by the 
justice or by a jury, he must be immediately discharged. 

Sect. 30. When the defendant is acquitted the justice 
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shall, if he is satisfied that the prosecution was malicious or 
without probable cause, tax the cost against the prosecuting 
witness, and render judgment therefor. 

Secr. 31. Whenever a conviction is had upon a plea of ty duty of 
guilty or upon trial, the justice must make and sign with his stice- 
name of office a certificate of such conviction, in which it 
shall be sufficient briefly to state the offence charged and the 
conviction and judgment thereon, and if any fine has been 
collected, the amount thereof. 

Secr. 32. Within twenty days after such conviction, the Seme. 
justice must cause such certificate to be filed in the office 
of the judge of probate of the county where the conviction 
was had. 

Sect. 33. The judgment shall be Sened by a peace , Judgment 
officer of the county where the conviction is had, by virtue of 
the warrant under the hand of the justice, specifying the par- 
ticulars of such judgment. 

Secor. 34. If a fine be imposed and paid before commit- , Disposal of. 
ment, it shall be received by the justice, and by him paid over hols. 
to the county treasurer, within thirty days after the receipt 
thereof, for the use of the schools in the county, as provided 
by law. 

Secr. 35. If the defendant be committed for not paying a {defendant 
fine, he may pay it to the sheriff of the county, but to no Paying fine. 
other person, who must, in like manner, within thirty days 
after the receipt thereof, pay it into the county treasury for 
the use of the schools in the county, as provided by law. 

Sect. 36. If the fine or any part thereof is paid to the Pi eg pricier 
Justice or sheriff, he must execute duplicate receipts therefor, duplicate receipts 
one of which he must file without delay with the register of 
deeds or recorder of deeds in and for the county. 

Secr. 37. Either party may appeal from the judgment to ee 
the district court of the county in which the trial was had — 
the territory in the same manner as the defendant. 

Secr. 38. The justice, rendering a judgment against the , Defendant 
defendant, must inform him of his right to an appeal there- to appeal. 
from, and make an entry on his docket of the giving such 
information, and the defendant may thereupon take an appeal ,,APPet) how 
by giving notice orally to the justice that he appeals, and the 
justice must make an entry on his docket of the giving of 
such notice. 
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aa Sect. 39. The justice must, thereupon, enter an order on 
bail begiven. his docket, fixing the amount in which bail may be given by 
the defendant, and the execution of the judgment against the 
defendant shall not be stayed, unless bail in that amount be 
put in by an undertaking substantially in the following 


form : 


Tue Territory oF DAKOTA, 

county, 

ead under: A B having been convicted before C D, a justice of the 
peace of said county, of the crime of (here designate it gen- 
erally, as in the information), by a judgment rendered on the 

day of , A.D. 18—, and having appealed from said 

judgment to the district court of said county: 

We, A B and E F (or I, E, F), or (we, E F and H G), 
hereby undertake that the said A B will appear in the district 
court of said county at the next term thereof, and abide the 
judgment of said court, and not depart without leave of the 
same, or that we will pay to the Territory of Dakota the sum 



































of dollars (the amount of bail fixed). 
A— B—, 
E F 
Acknowledged before and accepted by me, at , in the 
county of this day of , A. D. 18—. 
C D—, Justice of the Peace. 


of gemiscations Sgor. 40. The bail must possess the qualifications required 
in cases of appeal from the district to the supreme court of 
the territory. 
pal takenby = Sect. 41. The bail may be taken by the justice who ren- 
dered the judgment, or by any magistrate in the county who 
has authority to admit to bail, or by the district court, or the 
clerk thereof. 
Material wit- SECT. 42. When an appeal is taken, the justice must cause 
nesses give un- 7 = 
dertaklng fë a: all material witnesses to enter into an undertaking, as in a 
case where a defendant is held to answer on a preliminary 
examination, to appear and testify on the trial of the appeal 
in the district court, at a term at which it is returnable, and 
shall as soon as practicable, and at least ten days before the 
first day of such term of the district court of the county, file 
in the office of the clerk thereof, a certified copy of the entries 
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on his docket, together with all the undertakings and papers 
in the case. 

Secr. 43. The cause, when thus appealed, shall stand for , When appealed, 
trial anew in the district court, in the same manner that it 
should have been tried before the justice, and as nearly as 
practicable, as an issue of fact upon an indictment, without 
regard to technical errors, or defects, which have not preju- 
diced the substantial rights of either party, and the court has 
full power over the case, the justice of the peace, his docket 
entries, and his return, to administer the justice of the case, 
according to the law, and shall give judgment accordingly. 

Serot. 44. No appeal from the judgment of a justice of the „N9 appeal dis- 
peace in a criminal case shall be dismissed. 

Secr. 45. If any proceedings be necessary to carry the Mae 
judgment upon the appeal into effect, they shall be had in the *??=! 
district court. 

Sect. 46. Hither party may appeal from the judgment of , Mey sppeel to 
the district court, to the supreme court, in the same manner 
as from a judgment in a prosecution by indictment, and the 
defendant may be admitted to bail in like manner, and simi- 
lar proceedings shall be had on the appeal in all respects, as 
nearly as applicable. 

Secr. 47. The same proceedings shall be had to carry aiaeag > 
into effect the judgment of the supreme court upon the appeal, P™®™e cout. 
as if it had been taken from a judgment prosecuted by indict- 
ment. 

Sgor. 48. This act to take effect from and after its pas- y 
sage. 

Approved May 18, 1862. 


long effect, 


W. JAYNE, Governor. 


32 


374 JURIES. [cHAP. LIL. 


CHAPTER 5i. 


AN ACT TO PROVIDE FOR TRIALS IN CERTAIN CASES BEFORE 
JUSTICES OF THE PEACE. 


Be it enacted by the Legislative Assembly of the Territory of : 
Dakota: 
Pits Section 1. If it appear, on the trial of any cause before 
case goes to dis- a justice of the peace, from the evidence of either party, that 
the title to lands is in question, which title shall be disputed 
by the other party, the justice shall immediately make an 
entry thereof in his docket, and cease all further proceedings 
in the cause, and shall certify and return to the district court 
of the county a transcript of all the entries made in his 
docket relating to the case, together with all the process and 
other papers’ relating to the suit, in the same manner and 
within the same time as upon an appeal; and thereupon the 
district court shall proceed in the cause to final judgment and 
execution, the same as if the said suit had been originally 
commenced therein, and the costs shall abide the event of the 
suit. 
Take effect, Secr. 2. This act to take effect from and after its passage. 


ue Approved May 12, 1862. 
W. JAYNE, Governor.. 





JURIES. 


CHAPTER 52. 
AN ACT RESPECTING JURORS. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


“of fimlifestions = “Section 1. All free white males residing in any of the 
counties of this territory, having the qualifications of electors, 
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and being over the age of twenty-one years, and of sound 

mind and discretion, and not being judges of the supreme 

court or district courts, clerks of the supreme or district courts, 

sheriffs, coroners, or jailers, or subject to any bodily infirmity 

amounting to a disability, and who have not been convicted 

of a criminal offence punishable by imprisonment in the peni- 

tentiary, and are not subject to disability for the commission 
of any offence which by special provision of law does or shall 
disqualify them, are and shall be competent persons to serve 
on all grand and petit juries within their counties respec- 
tively: Provided, That persons over sixty years of age, min- 
isters of the gospel, probate judges, county commissioners, 
registers of deeds, licensed attorneys, practising physicians, 
postmasters or assistant postmasters, and carriers of the 
United States mail, shall not be compelled to serve as jurors. 

Szcr. 2. In each of the counties of this territory wherein , Where district 
a district court is appointed or directed to be holden, the commissioners of 
county commissioners of the county shall, at least fifteen days #7 how. 
before the first day of the session of the court, meet together 
—or any two‘of them may meet— and select sixty persons, 
possessing the qualifications prescribed in section one, and as 
nearly as may be, a proportionate number from each precinct 
in the county, and shall, within five days thereafter, furnish to 
the clerk of the district court of the county, or his deputy, a 
list of the names of the persons selected. 

Sect. 3. The clerk or deputy clerk receiving the names, , Duly of clerk 
shall write the name of each person selected on a separate nemes. 
ticket, and place the whole number of tickets in a box or 
other suitable and safe receptacle, and shall preserve the list 
of names furnished by the commissioners, in the files of his 
office. 

Secr. 4. The clerk of the district court or his deputy, and , Wor grand and 
the sheriff, or, if there is no sheriff, the deputy-sheriff, or, if Slected. and 
there is no deputy-sheriff, or if there is no sheriff or deputy- 
sheriff, the coroner of the county shall, at least ten days be- 
fore the first day of the session of the district court, meet 
together and draw by lot out of the box or receptacle where- 
in shall’ be kept the tickets aforesaid, sixteen names, and the 
persons whose names are drawn shall be grand jurors, and 
the clerk and sheriff shall then draw twelve additional names, 
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` and the persons whose names are drawn shall be the petit 

jurors. 

toorier to sheriff Secr. 5. The clerk shall, on the day of the drawing afore- 

jurors. mentioned, issue an order to the sheriff, deputy-sheriff, or 
coroner, as the case may be, commanding him to summon the 
persons whose names are drawn to appear before the distriet 
court, at or before the hour of eleven o’clock, on the morning of 
the first day of the term (stating in the order the day of the 
week and month, and the place of the sitting of the court), to 
serve as grand jurgrs, and a like order commanding the sheriff, 
deputy-sheriff, or coroner to sammon the petit jurors. 

panes Sect. 6. The sheriff, deputy-sheriff, or coroner, having 
received the order, shall, at least five days before the first day 
of the session of the court, serve upon each person whose 
name was selected and drawn as grand juror, a true copy of 
the command, except that the copy shall contain only the 
name of the grand juror served, and not the name of any 
other grand juror; and the sheriff, deputy-sheriff, or coroner 
shall, at least five days before the first day of the session of 
the court, in like manner summon each person whose name 
was selected and drawn as petit juror, and such service shall 
be made by reading or delivering the copy to the person to be 
summoned, or by leaving the copy at his residence. 

pasmrwoer, Secr. 7. Each grand juror and petit juror summoned, 

not depart with- shall appear before the court on the day and at the hour 
specified in the summons, and shall not depart without leave 
of court. 

amaldan Secr. 8. If all the persons summoned as grand and petit 

how filled. jurors do not appear before the court, or if by any cause the 
panel of grand jurors or petit jurors is not complete, the court 
may order the sheriff, deputy-sheriff, or coroner to summon, 
without delay, good and lawful men, having the qualifications 
of jurors, and the person summoned shall forthwith appear 
before the court, and, if competent, shall serve on the grand 
jury or petit, as the case may be, unless such person may be 
excused from serving or lawfully challenged. 

soculifed per: = Sct. 9. It shall be the duty of the county commissioners 

rotation: in selecting and furnishing to the clerk the names of persons 
qualified to serve as grand or petit jurors, so to select and 
arrange that no one person shall serve on the jury a second 
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time before all qualified persons shall have served respectively 
in rotation, according to the best information that can be ob: 
tained. 

Scr. 10. The sheriff, deputy-sheriff, or coroner, having , frei make 
received the order or service issued by the clerk, shall. make 
return thereof, with his proceedings, to the clerk before the 
session of the court. 

Sect. 11. If any person summoned to appear as grand „Zf person sam- 
juror or petit juror, fails, refuses, or neglects to appear, such sifu Pen- 
person shall be considered guilty of contempt of the court, 
and may be fined by the court in any sum not less than five 
nor more than fifty dollars; and if any person when a second 
order or attachment is issued, neglects or refuses to appear, 
such person may be fined as above provided, and imprisoned 
by the court not longer than ten days in the county jail; and 
if the county commissioners of any county neglect or fail to sara grison- 
select and furnish to the clerk names of persons as herein- %7- 
before provided, such persons so offending may be fined by 
the court not less than five nor more than fifty dollars, and if 
any clerk of the district court, or deputy clerk, or sheriff, we 
deputy-sheriff, or coroner, neglect or fails to pérform the 
duties imposed by this act, the person so offending shall be 
considered guilty of contempt of court, and may be fined by 
the court not less than five nor more than fifty dollars, and. if 
guilty of gross misconduct in office and contempt,.may be 
imprisoned by the court not longer than thirty days in the 
county jail. 

Secr. 12, This act shall take effect and be in force from | Take effect, . 
and after its passage. 


Approved May 13, 1862. 
W. JAYNE, Governor. 
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LAWS AND JOURNALS. 


CHAPTER 53. 


AN ACT TO REGULATE THE DISTRIBUTION OF THE LAWS 
AND JOURNALS OF DAKOTA TERRITORY, AND FOR OTHER 
PURPOSES. 


Be it enacted by the Council and House of Representatives of 
the Territory of Dakota: 


Section 1. That the secretary of the Territory of Dakota be 
and is hereby authorized to distribute the laws and journals of 
the territory as hereinafter prescribed. 

Sect. 2. The county clerk of each organized county ‘shall 
make a réquisition upon the secretary of the territory for as 
many copies of the laws and* journals of each branch of the 
legislative assembly as said county may be entitled to, for 
the use of the county of which he is clerk; and he shall name 
the conveyance or means of transportation, and also to specify 
to whom they shall be directed, and to whose care :' and upon 
the receipt of such requisition, the secretary shall at once for- 
ward the required number of laws and journals as specified 
in the requisition of such county clerk, and the county clerk 
shall receipt for the same to the secretary, which receipt shall 
be filed in the office of the secretary of the territory. 

Sect. 3. The county clerk shall distribute one copy of the 
laws to each officer of the county and precinct, one copy to 
each notary public, and two copies each of the laws and jour- 
nals to every representative and councilman who was a mem- 
ber of the legislative assembly by which the laws were en- 
acted. l 

Sect. 4. Each county officer shall deliver up to his suc- 
cessor in office all statutes which shall have come into his 
possession under the provisions of this act, as soon after his 
successor shall have qualified, as his successor or the county 
clerk may require. 
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Secr. 5. After the above distribution, the copies remain- , Copies remain- 
ing in the hands of the county clerk shall be sold at public be sola at pub- 
auction (ten days’ notice having been given in three public 
places in each county), to the highest bidder; no person, 
however, to purchase more than two copies, and the proceeds hepa eioi 
of such sale shall go, first, to defray the cost of transportation 
from the secretary of the territory to the county clerk, and the 
remainder, if any shall exist, shall be paid over to the secre- 
tary of the territory, and to be by him held subject to the order 
of the legislative assembly. 

Secr. 6. The secretary shall, upon the order of either of Priel bbe tay 
the judges of the supreme court, issue one copy each to the “*°™™ 
district attorney, United States marshal, each register and 
receiver of all United States land-offices in the territory, each 
United States commissioner residing in this territory, any 
such other officers as the judges in their discretion may direct: 

Provided, always, That the secretary shall permit no person or Proviso. 
persons to take away a copy or copies of the laws and jour- 
nals without taking a receipt therefor. 

Sect. 7. The members of each succeeding legislative ,, Members to re- 
assembly shall be furnished by the secretary, at the com- g% preceding ses- 
mencement of each session for which they are elected, with 
one copy each of the laws and journals of the preceding 
session. 

Secr. 8. This act shall take effect and be in force from „5° eft, 
and after its passage. 


Approved May 15, 1862. 
W. JAYNE, Governor. 
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LIENS. 


CHAPTER 54. 


AN ACT TO CREATE A LIEN FOR MECHANICS AND OTHERS IN 
CERTAIN CASES. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


Section 1. Any person who has a subsisting cause of 


aoine tee action to the amount of ten dollars for any labor performed 


upon any lands, tenements, or hereditaments, or for any 
materials furnished for any improvements upon any lands, 
tenements, or hereditaments may, at any time within ninety 
days next after such cause of action shall have accrued, file 
his complaint as in other cases, and serve a notice upon 
the defendant; and such complaint shall, in addition to 
the facts necessary to constitute a cause of action, contain 
an accurate description and statement of the location of the 
lands, tenements, or hereditaments, upon which the labor was 
performed, or for the improvement of which the materials 
were furnished ; and shall also allege that the defendant 
therein named is the owner of, or has some interest in, such 
lands, tenements, or hereditaments, and that such labor was 
performed, or such materials furnished, pursuant to an agree- 
ment, expressed or implied, between the plaintiff and defend- 
ant or his agent; the said complaint shall, as soon as filed in 
the office of the clerk of the district court of the proper 
courts, constitute and be a lien upon the property therein de- 
scribed, in favor of the plaintiff, to the extent of the defend- 
ant’s title or interest therein. 

Sect. 2. When the complaint does not allege that the 


tractor employed Jabor was performed or the materials furnished, pursuant to an 


by owner. 


agreement with the defendant, but shall allege that the labor 
was performed or the materials furnished pursuant to an 
agreement with some contractor therein named, which con- 
tractor was employed by the defendant or his agent, and 
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that the plaintiff was employed by said contractor, and had 
served a notice in writing upon the defendant or his agent, to 
the effect that he, the plaintiff, was, or had been employed 
by the said contractor, to perform labor thereon, or to furnish 
materials for the improvement of such lands, tenements, and 
hereditaments, and relied upon him, the defendant, or upon 
such lands, tenements, or hereditaments for his pay, then the 
filing of such complaint shall constitute and be a lien in 
favor of the plaintiff, the same as provided in the preceding 
section, to the amount that the defendant was indebted to 
the said contractor, when the said notice was served upon 
him or his agent, and to the amount in which the defend- 
ant became indebted to said contractor after the service of 
said notice, and before the expiration, of the plaintiff’s lien: 
Provided, The amount thus due, or thus becoming due, does 
not exceed the amount claimed in the complaint; and upon 
the trial, the plaintiff shall have judgment for no more than 
the sum due from the defendant to the contractor at the 
time of serving such notice, and the amount which becomes 
due after the service of such notice ; and when the lien shall 
be acquired under this section, it shall be a bar to any action 
by the said contractor, for the recovery of his claim for moneys 
due from said defendant, to the amount of the lien, until 
such claim of lien shall be finally decided, and if decided in 
favor of the plaintiff, then it shall be to that extent a bar 
forever. 

Scr. 3. The plaintiff may, at any time after filing his 
complaint as above provided, serve a notice on the defendant, 
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hereby created shall cease to exist after ninety days from the 
time the labor was performed, or the materials furnished, un- 
less a notice be served within that time: Provided, That if 
the defendant be absent or concealed, he may be proceeded 
against in the same manner as is provided for in other cases 
of absent or concealed defendants. 

_ Secr. 4. The lien hereby created, shall = as effectual as 
liens created by judgment of courts of record; and if the 
plaintiff shall recover judgment upon his complaint, the lands, 
tenements, and hereditaments therein described, or any inter- 
est whatever therein, either in law or equity, which the de- 
fendant had therein at the time of securing such lien; and 
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any interest whatever, either in law or equity, which the 
defendant shall have acquired therein, after such lien was 
secured, shall be liable to sale by virtue of any execution 
issued thereon; and if the property described in such com- 
plaint, be not sufficient to satisfy such execution, or if the 
defendant was not the owner, or had not sufficient inter- 
est therein, any other property of the defendant not exempt 
from sale or execution, may be sold to satisfy such execution. 

Sect. 5. The district court of this territory shall have 
jurisdiction in all actions and proceedings under this chapter, 
whatever may be the amount in controversy ; and they are 
hereby authorized to make all orders and decrees which may 
be necessary for the effectual enforcement of the remedies 
herein provided. l 

Secr. 6. When any person who shall have filed his com- 
plaint pursuant to the provisions of this chapter, shall have 
received satisfaction for his claim, and the legal costs of his 
proceedings therein, he shall upon the request of any person 
interested, and upon the payment or tender of the costs of 
entering satisfaction therein, within six days after such pay- 
ment or tender, enter satisfaction of his demand in the office 
where his complaint is filed, which shall forever thereafter dis- 
charge, defeat, and release the same. 

Sect. 7. If such person, having received satisfaction as 
specified, in the preceding section, shall not, within six days 
after request and payment of costs as aforesaid, enter satisfac- 
tion as aforesaid, he shall forfeit and pay to the party ag- 
grieved, double the amount of damages which he shall have 
sustained in consequence of his refusal or neglect. 

Sect. 8. Any person who sball make, alter, repair, or 
bestow labor on any article of personal property, at the 
request of the owner or legal possessor thereof, shall have a 
lien on such property so made, altered, or repaired, or upon 
which labor has been bestowed, for his just and reasonable 
charges for the labor he has performed and the materials he 
has furnished; and such person may hold and retain pos- 
session of the same, until such just and ‘reasonable charges 
shall be paid; and if they be not paid within three menths 
after the labor shall have been performed or the materials 
furnished, such person having such lien, may proceed to sell. 
the property by him so made, altered, or repaired, or upon 
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which labor has been bestowed, at public auction, by giving 
public notice of such sale by advertisement for three weeks, 
in some newspaper that has general circulation in the county, 
or if no newspaper be published in said county, by posting up 
notice of such sale in three of the most public places in 
the county, three weeks before the time of sale; and the 
proceeds of such'sale be applied, first, to the discharge of 
such lien, and the costs and expenses of keeping and selling 
such property, and the remainder, if any, shall be paid over 
to the owner thereof. 

Sect. 9. Any person who is common carrier, and any | Lien of com- 
person who shall, at the request of the owner or lawful in preceding 
possessor of any personal property, carry, convey, or transport 
the same from one place to another, and any person who 
shall safely keep or store any personal property, at the request 
of the owner or lawful possessor thereof, shall have the same 
lien and the same power of sale for the satisfaction of his 
reasonable charges, upon the same condition and restrictions 
as provided in the preceding section. The provisions of this „Special agree- 
act shall not interfere with any special agreement between fered with. 
the parties. 

- Secr. 10. This act shall take effect and be in force from , take fect, 
and after its passage, and approval by the governor. 


Approved April 24, 1862. 
W. JAYNE, Governor. 


LEGISLATIVE ASSEMBLY. 


CHAPTER 55. 


AN ACT TO FIX THE TIME FOR CONVENING THE LEGISLA- 
TIVE ASSEMBLY. 


Be it enacted by the Legislative Assembly of the ae of 
Dakota: 


Szctron 1. That the next session of the legislative assem- _ Next session 


commence when, 


bly of the TENEI of Dakota, shall commence on the first #24 of oa 
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Monday of December, in the year one thousand eight hundred 
and sixty-two; and said legislative assembly shall meet 
annually thereafter on the first Monday in December. 

Peach Sect. 2. This act shall take effect and be in force from 
and after its passage. 


Approved April 21, 1862. 
' W. JAYNE, Governor. 


CHAPTER 56. 


AN ACT TO DESIGNATE THE TIME OF THE MEETING OF 
THE LEGISLATURE, AND DEFINING THE DUTIES OF THE 
SAME. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota : 


Meet. when. Section 1, The regular annual session of the legislative 
assembly shall commence on the first Monday of December 
in each year. l 
tono micer aie Sect. 2. No officer of the council or house of represen- 
Process, when. tatives, while in actual attendance upon the duties of his 
office, shall be liable to arrest upon civil process. 
eo i87 punish for Sect. 3. Each house may punish, as a contempt, by im- 
cases. prisonment, a breach of its privileges by its members; but 
only for one or more of the following offences, to wit: 1. The 
offence of arresting a nember or officer of the house, or pro- 
curing such member or officer to be arrested, in violation of 
his privileges from arrest. 2. That of disorderly conduct in 
the immediate view of the house, and directly tending to 
interrupt its proceedings. 3. That of refusing to attend to be 
examined as a witness, either before the house, or a com- 
mittee, or before any person authorized by the house, or a 
committee, to take testimony in legislative proceedings. 4. 
That of giving or offering a bribe to a member, or of attempt- 
ing, by menace, or other corrupt means, or device, directly or 
indirectly, to control or influence a member in giving his vote, 
or to prevent his giving the same; but the term of imprison- 
ment, which such house may impose for any contempt speci- 
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fied in this section, shall not extend id beyond the same session 
of the legislature. 

Secr. 4. Every person who shall be guilty of any con- eenen guilty 
tempt specified in the preceding section, shall, also, be deemed Penalty. 
guilty of a misdemeanor, and on conviction thereof, shall be 
punished by imprisonment not exceeding six months, or by 
fine not exceeding five hundred dollars, or both such fine and 
imprisonment, at the discretion of the court. 

Secr. 5. The speaker of the house of representatives and | Who may s4- 
the president of the council, the governor, attorney-general, or ofe. 
any of the judges of the supreme court, are hereby authorized 
to administer the oath of office to the members and officers — 
of the respective houses. 

Sct. 6, Any member of the council or house of repre- Any member 
sentatives, while acting as a committee of the house of which ĉo same. 
he is a member, shall have authority to administer oaths to 
such persons as shall be examined before the committee of 
which he is a member. 

Sect. 7. In case the right of any person to a seat in ieor int of 
either house of the legislative assembly, shall be contested, members to seats, 
the right of such person to a seat as aforesaid, shall be 
determined by the house in which he claims such seat as a 
member; and such house shall, in all cases, be the judge of 
the qualification of its members. 

Secr. 8. The officers of the council shall consist of a , Officers of the 
president (who shall be a member of said body), a secretary ` 
and assistant secretary, an engrossing clerk and an enrolling 
clerk, a sergeant-at-arms (who shall also perform the office of 
doorkeeper), a messenger and a fireman. 

Secr. 9. The officers of the house of representatives shall , Oficers of the 
consist of a speaker (who shall be a member of said body), 

a chief clerk, an assistant clerk, an engrossing clerk, an en- 
rolling clerk, a sergeant-at-arms (who shall also perform the 
duties of doorkeeper), a messenger, and a fireman. 

Secr. 10. The said officers shall be elected, viva voce, by , Oficerselected, 
the members of each house respectively, at such time, after 
the meeting of said house, as the members thereof shall see 
proper; but neither house shall transact any business other 
than the election or appointment of officers, until said officers 
are elected or appointed pro tem. on motion. 

Secr. 11. It shall be oe duty of the secretary of the ,,Paieclsere 
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council and chief clerk of the house of representatives, to keep 
correct journals of the proceedings of their respective houses, 
to have the custody of all records, accounts, and other papers 
committed to them, and at the close of each session of the 
legislative assembly, shall deposit for safe keeping in the 
office of the secretary of the territory, all books, bills, docu- 
ments, resolutions, and papers in the possession of the legis- 
lature, correctly labelled, folded, and classified, and generally 
to perform such duties as shall be assigned them by their 
respective houses: Provided, The journals of the two houses 
need not be deposited as above provided until the expiration 
of forty days after the adjournment of the legislative as- 
sembly. 

Secr. 12. It shall be the duty of the secretary of the 
council and the chief clerk of the house, at the close of each 
session, to prepare for the press and superintend the publi- 
cation of the journals of the proceedings of their respective 
houses, and to affix an index thereto ; and to transcribe into 
a book kept for that purpose, the documents accompanying 
the message of the governor, or by him sent to either house, 
other than those entered on the journal, or the documents 
reported to either branch of the legislative assembly by any 
public officer of the territory, in pursuance of law, for which 
service they shall be allowed such compensation as the legis- 
lature shall from time to time determine; but in no event to 
be less than their regular pay per diem, for the time actually 
employed in performing said labor. 

Sect. 13. It shall be the duty of the said secretary and 
chief clerk, at the opening of every session of the legislative 
assembly, to make a correct roll of the members of their 
houses, respectively, to whom certificates of election have 
been issued by the proper officers, which certificates shall be 
filed by said secretary and chief clerk. 

Sect. 14. In all cases, the said secretary and chief clerk, 
serving at the close of a session, shall remain in office until 


and callhousesto the organization of the next regular annual session of the 


legislature, ‘and at twelve o’clock, meridian, on the day 


appointed by law 'for the meeting of the legislative assembly, 


the said secretary and chief clerk, or in the absence of either, 
then some member or other person appointed by the members 
present, shall call the members of their respective houses so 
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enrolled to order, when the members may proceed to the 

election of the necessary officers. The term of office of all Term of ofice 
officers of the council and house of representatives, shall 

expire with the close of the session at which they were 

elected. 

Secr. 15. The compensation prescribed by law for the , Compensation, 
officers of the council shall be certified by the president 
thereof, and attested by the secretary: and the compensation 
that may be due to the officers of the house of representa- 
tives, shall be certified by the speaker thereof, and attested by 
the chief clerk, which said certificate, when made out as 
aforesaid, shall be sufficient evidence to the secretary of the 
territory of each person’s claim. 

Sect. 16. It shall be competent at any time during a ses- iat ot Aa 
sion of the legislative assembly, for either house, by a vote 
of a majority, to remove from office any of the officers pro- 
vided for in this act; but in case of the removal of any officer 
by either house, his place shall be supplied by an election, 
viva voce ; and in all elections under the provisions of this 
act for officers of either house of the legislative assembly, Msiority elect. 
it shall require a majority of all the votes cast to determine a 
choice. 

Secr. 17. There shall be allowed to the presiding officers Pay of officers. 
of each house three dollars per diem extra, and to each of the 
officers provided for by this act, for the council and house of 
representatives, three dollars per diem during the session of 
the legislative assembly. 

Sect. 18. Either house may, by resolution, request the , Houses may 
opinion of the supreme court, or any one or more of the °fsupreme court. 
judges thereof, upon a given subject, and it shall be the duty 
of such court or judges, when so requested, respectively, to 
give such opinion in writing. 

Sect. 19. This act to take effect from and after its pas- Take effect, 
sage. 


Apprdved May 7, 1862. 
W. JAYNE, Governor. 
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MARKS AND BRANDS. 


CHAPTER 57. 


AN ACT TO PROVIDE FOR THE RECORDING OF THE MARKS 
AND BRANDS OF ANIMALS. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


ore eared ee © Section 1. It shall be the duty of the register of deeds of 

and brands. each county, upon application of any person residing in 
such county, to record a description of the marks or brands, 
with which such person may be desirous of marking his 
horses, cattle, sheep, or hogs; but the same mark or brand 
shall not be recorded for more than one resident of the same 
county. 

net Personeball Secr, 2. If any person shall wilfully mark any of his 

other. Penalty: horses, cattle, sheep, or hogs, with the same mark or brand 
previously recorded by any resident of the same county, and 
while the same mark shall be used by such resident, the per- 
son so offending shall forfeit for every such offence the sum 
of five dollars, to be recovered before any justice of the peace 

nse pm mark = such county. If any person shall wilfully mark or brand 

mals. Penaity. the cattle, horses, sheep, or hogs of any other person with his 
owi mark or brand, the person so offending shall forfeit, for 
every such offence, not less than ten nor more than fifty dol- 
lars, to be recovered before any justice of the peace of the 
proper county; and if any person shall wilfully destroy or 
alter any mark or brand upon any horse, cattle, sheep, or hogs 
belonging to another, the person so offending shall, upon 
conviction thereof, before any justice of the peace of the 
county in which the offence is committed, forfeit and pay for 
every such offence a sum not less than ten nor more than 
fifty dollars, and shall, moreover, pay to the party injured 
double damages. 
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Secor. 3. Each register of deeds shall be entitled to receive , Fees of regis- 
the following fees for his services, under the provisions of this 
act, to wit: for recording any mark or brand, twenty cents; 
for giving certificate of the same, twenty cents. 

Secr. 4. This act shall take effect from and after its pas- | Take effect, 
sage. 


Approved April 24, 1862. 
i W. JAYNE, Governor. 


MARRIAGES. 


CHAPTER 58. 


AN ACT LEGALIZING MARRIAGES IN THE TERRITORY OF 
DAKOTA. 


akota : 
Section 1. That all marriages heretofore solemnized in Marriage here- 


the territory prior or subsequent to the organization of said nized legalized. 
territory, by any regularly ordained minister of the gospel, 
justice of the peace, or judges of the several courts of said 
territory, shall be, and are hereby declared to be legal and 
binding, to all intents and purposes. 

Sect. 2. This act to take effect, and be in force from and | Teke effect, 
after its passage. 


Approved May 5, 1862. 


Be it enacted by the Legislative Assembly of the Territory of 
D 


W. JAYNE, Governor. 


33.* 
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CHAPTER 59. 
A BILL FOR AN ACT REGULATING MARRIAGES. 


Be it enacted by the Legislative Assembly of the Territory 
of Dakota: 


Section 1. That marriage is a civil contract, requiring the 
consent of parties capable of entering into other contracts, ex- 
cept as herein otherwise declared. 

Sect. 2. A marriage between a male person ¥ sixteen, 
and a female of fourteen years of age is valid: Provided, That 
nothing in this act contained shall be so construed as to per- 
mit of the intermarriage of white persons with persons of 
color; nor of the intermarriage of persons who are related 
to each other by blood nearer than second cousins. 

Sect. 3. Previous to any marriage within this territory, a 
license for that purpose must be obtained from the county 
clerk of the county wherein the marriage is to be solemnized 
(or of a county to which the same is attached for election and 
judicial purposes), agreeable to the provisions of this chapter. 

Secr. 4. Such license must not in any case be granted 
where either party is under the age necessary to render the 
marriage absolutely valid, nor shall it be granted where either 
party is a minor, without the previous consent of, the parent 
or guardian of such minor, or where the condition of either 
party is such as to disqualify him for making any other civil 
contract. 

Secr. 5. Unless the clerk of the board of county commis- 
sioners is acquainted with the age and condition of the par- 
ties, for the marriage of whom the license is applied for, he 
must take the testimony of competent and disinterested wit- 
nesses on the subject. © 

Sect. 6. He must cause due entry of the application for 
the issuing of the license to be made on the marriage records, 
stating that he was acquainted with the parties and knew 
them to be of competent age and condition, or that the re- 
quisite proof of such facts was made to him by one or more 
witnesses, stating their names. 
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Sgor. 7. If either party is a minor, the consent of the areolar 
parent or guardian must be filed in the office of the clerk of parents neses- 
the board of county commissioners, after being admitted by 
the said parent or guardian or proved to be genuine, and a 
memorandum of such facts must be also entered upon the 
marriage record by the clerk. 

Secr. 8. If the clerk of the board of county commissioners eee with; 
grants a license contrary to the provisions of the preceding i ionat, a minde- 
sections, he is guilty of a misdemeanor, and if a marriage is 
solemnized without such license being procured, the parties, so 
married, and all persons aiding in such marriage, are likewise 
guilty of a misdemeanor. 

Szct. 9. The license shall not be issued until the amount “om fe. 
of one dollar has been paid to the clerk of the board of county 
commissioners as his fee. 

Szer. 10. Marriages must be solemnized either: 1. By „Mariages sol- 
some officiating minister of the gospel, ordained or licensed *®™ 
according to the usages of his denomination. 2. By any 
person or officer authorized to administer oaths. 

Secr. 11. After the marriage has been solemnized, the put otont 
officiating minister, or magistrate, or other person shall, on te, when. 
request, give each of the parties a certificate thereof. 

Sect. 12. Marriages solemnized with the consent of par- „oier mar- 
ties in any other manner than is herein prescribed are valid, pus? im- 
but the parties themselves, and all other persons aiding or 
abetting, shall forfeit to the school fund the sum of fifty dollars 
each. 

Secor. 13. The person solemnizing marriage shall forfeit a era olin 
like amount, unless within ninety days after the ceremony he fet same, unless. 
make return thereof to the clerk of the board of county com- 
missioners. 

Secr. 14. The clerk of the board of county commissioners „osgk to keep 
shall keep a register containing the names of the parties, the . 
date of the marriage, and the name of the person by whom 
the marriage wae solemnized, which (or a certified transcript 
therefrom) is receivable in all courts and places as evidence of 
the marriage, and the date thereof. - 

Secr. 15. The preceding provisions, so far as they relate ,,Notspplesble, 
to the manner of solemnizing marriages, are not applicable to {pretsiow sele- 
marriages among the members of any particular religious 
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denomination, having as such, any peculiar mode of perform- 
ing that ceremony. 


Husband must Secr, 16. But where any mode is thus pursued, which 


make return to 
clerk in such 
cases. 


Illegitimate 
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legitimate by 
marriage. 


Take effect, 
when. 


Who com: 
militia. ii 


dispenses with the services of a clergyman or magistrate, the 
husband is responsible for the retirn directed to be made to 
the clerk of the board of county commissioners, and is liable 
to the: above-named penalty if the return is not made. 

Sect. 17. Illegitimate children become legitimate by the 
subsequent marriage of their parents, and all marriages here- 
tofore contracted are hereby declared legalized and in full 
force and effect. 

Sect. 18. This act shall take effect and be in force from 
and after its passage, and approval by the governor. 


Approved May 7, 1862. 
a R W. JAYNE, Governor. 


MILITIA. 


CHAPTER 60, 


AN ACT TO ORGANIZE AND DISCIPLINE THE MILITIA OF THE 
TERRITORY OF DAKOTA. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


Srction 1. That all able-bodied white male citizens, 
residents of this territory, being eighteen years of age and 
under the age of forty-five years, excepting persons exempt 
by law, shall be enrolled in the militia, and perform mili- 
tary duty, in such manner, not incompatible with the con- 
stitution and laws of the United States, as hereinafter 
prescribed. 


Territory forms SECT. 2. That the territory shall constitute but one divis- 


‘ion, and shall be under the command of one brigadier-general 
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and colonels, as the commander-in-chief may see proper, ac- _ 
cording to. the census returns taken from time to time under 
the authority of law. l 

Sect. 3. The governor of the territory shall be com- ,Goreruer pom- 
mander-in-chief, and shall have power to appoint the briga- Dusty "07 P 
dier-general, colonels, majors, and all the commissioned 
officers necessary for the several regiments and companies, 
and the captains of the several companies shall have power 
to appoint all non-commissioned officers of their respective 
companies. 

Secr. 4. It shall be the duty of the sheriff of each of the aaor panke 
counties of this territory, when taking the census of their miliary duty, 
respective counties, to make out a list containing the names * 
of all the persons in their respective counties, liable to perform 
military duty, and file a copy of such list with the register 
of deeds of the county, to be by him kept as a matter of 
teference, and also to transmit to the secretary of the terri- 
tory a copy, to be by him kept as a matter of reference in 
his office ; which copies shall be filed in the offices of the 
persons aforementioned, on or before the first day of January 
in each year. 

Szcr. 5. The sheriff shall take a list of the persons liable List, when 

taken. 
to perform military duty at the time of making the assess- 
ment. 

Sect. 6. The militia thus enrolled shall be subject to per- | When and how 
form no active military duty, save and except in case of war, 4 duty. 
invasion, or to prevent invasion, riot, or insurrection. In 
such case, the commander-in-chief is hereby authorized to 
order out, from time to time, for actual service, as many of 
the militia thus enrolled as necessity may require, and to 
provide for their organization in the manner hereinafter pre- 
scribed for the organization of volunteer militia: Provided, Proviso. 
That, in all such cases, the enrolled volunteer militia shall 
first be ordered into service. The militia, while in active ser- , Governed by 
vice, shall be governed by the military law of the territory, 
and the rules and articles of war of the United States; and 
when any troops are in the field for the purposes aforesaid 
in this section, the senior ranking officer of the troops present 
shall take command : Provided, That no person shall be eligi- Proviso. 
ble to a command in the militia of this territory except citi» 
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zens of the United States, or persons having declared their 
intention to become such. 
fa yolnntore Sect. 7. The active militia of this territory shall be 
composed of volunteer companies, raised. by order of the 
commander-in-chief -within the limits of this territory. The 
volunteer militia shall, in all cases of war, invasion, riot, 
or insurrection, be the first military force ordered into the 


mi 


First in the 
field. 


field. 
one Sect. 8. Volunteer companies shall consist of men be- 
Proviso. tween the ages of eighteen and forty-five: Provided, No minor 
shall be enrolled as a member of such volunteer company, 
without the consent of his parent or guardian. 
bettalier aga ‘Sect. 9. Whenever, according to the provisions of this 


fesiments, how act, forty men shall be enrolled as members of a volunteer 

company of artillery, infantry, light-infantry, or rifle, or when- 

ever thirty men shall be enrolled as members of a volunteer 

company of cavalry, such companies shall be officered by the 

commander-in-chief, as provided for in the third section of 

this act. No company shall be increased to more than one 

hundred members ; and whenever a company becomes re- 

duced to less than twenty members, it may be attached to 

another company or disbanded, ‘by order of the commander- 

Proviso. in-chief: Provided, That whenever twenty men shall be en- 

rolled as members of a light artillery company, they may 

proceed as provided in this act (section 3). When two such 

light artillery companies are organized in any brigade, they 

may be formed into a battalion, under the command of a 

major and such subordinate officers as the commander-in-chief 

shall direct; and whenever three such companies of light 

artillery are organized in any brigade, they may be formed 

into a battalion, under the command of a lieutenant-colonel 

and major, with such subordinate officers as the commander- 

in-chief may direct; and, whenever five such light artillery 

companies exist in any one brigade, they may, by order of 

the commander-in-chief, be formed and organized into a regi- 

ment, with a full complement of regimental officers. All such 

companies, battalions, and régiments of light artillery, when 

adedana organized, shall be armed and drilled as near as practicable 

U.8. A. in accordance with the system of the United States army, for 
like organization. 
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Secr. 10. The several volunteer companies of cavalry, Peg a 
artillery, infantry, light infantry, and riflemen in this territory &e- 
shall be numbered by the proper commandant of [the] brig- 
ade, and a record made of such numbers in his office, and in 
the adjutant-general’s office, and when they exist in sufficient 
numbers, and are conveniently located for the purpose, shall 
be organized into battalions and regiments, and officered as 
provided in section three of this act. And in all cases of the Of renk. 
same description of arms and the oldest organized uniform 
company, [those] first commissioned shall be first and senior 
in rank, the next uniform company commissioned second in 
rank, and so on to the junior organized and commissioned 
company, dating from the first commissions issued to the 
officers of the company. 

Secr. 11. That every commandant of any volunteer inde- Rent? com- 
pendent company shail make a return of all non-commissioned Ransenis, 
officers, musicians, and privates under his command, belong- 
ing to his company, and all the arms and accoutrements be- 
longing thereto, to the commandant of his regiment, squad- 
ron, or battalion ; but, if his company does not form a part of 
any regiment, squadron, or battalion, then he shall make 
return to the commandant of his brigade; but in either case, 
shall make his return on or before the first day of October in 
each year; and the commandants of each and every regi- gami 
ment, squadron, or battalion shall make return to the com- 
mandant of brigade, on or before the first day of November, 
annually; and the commandant of brigade shall return to 
commander-in-chief, on or before the first day of December, 
in each year. All commandants named in this act shall make a peturns con- 
return of all commissioned and staff-offjcers, non-commis- how preserved. 
sioned staff-officers, all members of volunteer or independent 
companies, all arms and accoutrements belonging to or in 
possession of their commandants, and all such returns shall 
be preserved by the adjutant-general, in a book of records in 
bis office; and an abstract thereof, showing the number of 
uniform volunteer militia, or active military of the territory, 
shall be by him forwarded to the war department, at Wash- 
ington city. 

Secr. 12. Every non-commissioned officer and soldier of 9f term of ser- 
any volunteer company, shall be held to duty therein for two 
years, unless some absolute disability shall occur after form- 
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ing such company, or shall be discharged by the proper offi- 
cer; and every such person, after the expiration of said term, 
and every commissioned officer, after serving a similar term 
in conformity with the provisions of this act, shall be entitled 
to a certificate of such service; and such certificate shall be 
given to all such persons under the rank of brigadier-general, 
by general of brigade, and, if there be no brigadier, by officers 
of any brigade in command; and the holders of such certifi- 
cates shall be exempt from military duty in time of peace: 
Provided, That if any officer or person shall knowingly grant, 
issue, or use any illegal certificate under the provisions of this 
act, such officer or person shall be deemed guilty of misde- 
meanor, and subject to pay a penalty in amount not less than 
five nor more than fifty dollars for each offence, to be col- 
lected before any court having competent jurisdiction, and 
when collected, to be paid into the military fund in the county 
where the offence was committed. 

Sect. 13. Each volunteer company, organized under the 


tion and by-laws. provisions of this act, may adopt such constitution and by- 


Proviso. 


Proviso. 


Of military 


commissions. 


Proviso. 


Proviso. 


laws as a majority of such company may approve, which 
shall be binding on all who sign the same; and when any 
fines are assessed, by reason of any infraction of such consti- 
tution and by-laws, such company may have process before 
any gompetent court of jurisdiction, in the name of the 
United States, for the use of such company, and prosecute to 
final judgment and execution all such fines and penalties, 
provided for by such constitution or by-laws: Provided, That 
said constitution and by-laws are not inconsistent with this 
act, or the constitution of the United States, or the organic act 
organizing the Territory of Dakota: Provided, also, That 
in no case will the territory pay any costs of such prosecu- 
tion. ; 

Secr. 14. That all the military commissions issued, ex- 
cept the quartermaster-general, adjutant-general, paymaster- 
general, and aide-de-camp to the commander-in-chief shall 
expire in two years from the date thereof: Provided, That 
any officer holding a commission under the provisions of this 
act, who may be reappointed to the same office, shall retain 
the same rank as he was entitled to under his former com- 
mission: Provided, also, That nothing in this act shall be so 
construed as to disqualify any staff-officer or any officer of 
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the line from holding a commission after he may have arrived 

at the age of forty-five years: and further Provided, That Proviso. 
every officer who shall remove out of the bounds of his com- 
mand, or who shall be absent from his command without 

leave of the commanding officer of his brigade, shall be con- 
sidered as having vacated his office, and a new appointment 

shall be made without delay, to fill the vacancy so created: 
Provided, That nothing in this act shall be [so] construed or Proviso. 
understood as to prevent any appointed officer from being 
removed from his office whenever, in the opinion of the 
officer appointing him, he shall deem it advisable to remove 

him. 

Sect. 15. There shall be held, once in each year, a brigade t when and’ 
muster and encampment of all the volunteer militia in the "°°" 
territory, commencing at ten o’clock, a. M., and continuing not 
more than four nor less than two days. Said muster and 
encampment shall be held at the most suitable place, to be 
selected by the commandant of brigade, and the officers and 
soldiers forming such encampment shall be drilled in accord- 
ance with the requirements of the rules and usages of the 
United States army: and the commandant of the brigade 
shall give thirty days’ public notice of the time and place of 
such muster, which shall be held in the month of July, Au- 
gust, or September. 

Sect. 16. All officers appointed according to the provis- popet entitles 
ions of this act shall be entitled to a certificate from the officer ™"* 
making such appointment, which certificate and taking the 
necessary oath shall entitle such officer to command, and to 
perform such other duties as may pertain to the office to 
which he is appointed, until the commission can be procured ; 
and in all cases, the officers giving such certificate shall ad- 
minister to such officer the necessary oath of office, and in- 
dorse the same upon the back of his certificate with the day 
and date on which such oath was administered: Provided, Proviso. 
also, That every staff-officer who may be appointed shall also 
be entitled to a certificate ia like manner. 

Secr. 17. For good cause shown, the commander-in-chief Ofresignations. 
may accept the resignation of brigadier-generals, and the 
brigadier-general may accept the resignation of colonels, or 
the commandants of regiments, lieutenant-colonels, majors, 
captains, and lieutenants; and for good eause shown, the 
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commandant of any regiment, squadron, or battalion shall 
accept the resignation of any regimental, squadron, or battalion ` 
staff-officer: Provided, also, That the brigadier-general may 
accept the resignation of his staff-officers; and in all cases 
when a resignation is accepted, the cause of such resignation 
shall be indorsed by the officer accepting the same, on the 
back of the commission so resigned; but the command of 
such officer shall not cease until the officer accepting such 
resignation shall have indorsed his acceptance. 

Sect. 18. To each brigade there shall be one brigade- 
major — to serve as brigade inspector — two aides-de-camp, 
one brigade quartgr-master, one brigade engineer, one brigade 
judge advocate, one brigade surgeon, and one brigade chap- 
lain, which brigade staff shall be appointed by the commander- 
in-chief. To each regiment or battalion of artillery, rifle, 
light infantry, or infantry, there may be one chaplain, one 
adjutant, one quarter-master, one surgeon, one surgeon’s mate, 
one sergeant major, one quartermaster-sergeant, one drum- 
major, and one fife-major, to be appointed by the command- 
ant of such regiment or battalion. To each regiment or bat- 
talion of cavalry there shall be one adjutant, one quarter- 
master, one paymaster, one surgeon, one surgeon’s mate, one 
quartermaster-sergeant, one sergeant-major, and two regi- 
mental or squadron buglers, which shall be appointed by the 
commandant of such regiment or squadron. 

Sect. 19. The staff-officers herein enumerated shall rank 
as follows, namely, the quartermaster-general and adjutant- 
general as brigadier-generals; the paymaster-general, engi- 
neer in chief, judge advocate general, and aides-de-camp to 
the commander-in-chief, as colonels; the aides-de-camp to 
brigadier-generals, chaplains, and surgeons, as captains; com- 
pany ensign, adjutants, quarter-masters, paymasters, surgeon’s 
mates of regiments, battalions, and squadrons, as lieutenants; 
and all other regimental or squadron staff, as non-commis- 
sioned officers. . 

Sect. 20. The uniform of the respective officers herein 
mentioned shall be the same as the uniform of the officers in 
the United States army, 

Sect. 21. Each company shall muster as oleh as twice 
in each year, independent of the general muster. 
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Seot. 22. Each officer, before he enters upon the dis- Oficer to take 
charge of his duty, shall take and subscribe an oath to sup- 
port the constitution of the United States, the provisions of 
this act, and the act organizing the Territory of Dakota, and 
to faithfully and impartially discharge his duty, to the best of 
his ability. 

Sxcr. 23. Officers and privates shall be tried for misde- goers and 
meanors and offences in the same manner as provided in the "°¥- 
army regulations of the United States. l 

Sect. 24. This act to take effect from and after its pas- | Take effect, 
sage, and approval by the governor. 


Approved May 8, 1862. 
l W. JAYNE, Governor. 


MORTGAGES. 





CHAPTER 61. 


AN ACT TO PROVIDE FOR THE FILING OF CHATTEL 
MORTGAGES. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 

Szcrron 1. Any mortgage:of personal property, or a copy aa tie oe 
thereof, may be filed in the office of the register of deeds of 
any county where the mortgagor executing the same resides ; 
or, in case he is a non-resident of the territory, then in the 
office of the register of the county where the property mort- 
gaged may be at the time of executing such mortgage; and 
such register shall indorse on such instrument or copy the 
time of receiving the same, and shall record the same ina 
book kept for the purpose of recording chattel mortgages. 

Secr. 2. Such register of deeds shall also enter, in a , Record names 
book to be provided by him for that purpose, the names of pgte time of 
all the parties to such instruments, arranging the names of ` 
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mortgagors alphabetically, and shall note therein the time of 
filing such instrument or copy. 

Sect. 3. The register of deeds shall receive the same fees 
for recording chattel mortgages as is provided for recording of 
mortgages of real estate. 

Sect. 4. This act shall take effect from and after its pas- 
sage. 


Approved May 12, 1862. 
W. JAYNE, Governor. 








NOTARIES-PUBLIC. 


CHAPTER 62. 


AN ACT TO PROVIDE FOR THE OFFICE OF NOTARY-PUBLIC, 
AND TO DEFINE THE DUTIES OF THE SAME. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


Section 1. The governor shall appoint in each of the or- 
ganized counties in this territory one or more notaries-public, 
who shall be. considered territorial officers, and shall hold 
their office for the term of four years, unless sooner removed 
by the governor, and who shall have power to act by virtue of 
their office throughout the territory. 

- Sect. 2. Each and every notary-public, before he enters 
on the duties of his office, shall take an oath to-support the 
constitution of the United States, and to faithfully and im- 
partially discharge the duties of his said office, and shall give 


. bond to the governor, with sufficient surety in the penal sum 


of five hundred dollars, conditioned for the faithful discharge 
of the duties of his said office; [and] shall have his commis- 
sion, oath of office, and bond recorded in the office of regis- 
ter of deeds in the county where said notary-public may 
reside. 
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Secr. 3. Whenever the office of any notary-public shall 1n case of va- 


cancy or re- 


become vacant, the records of said notary-public, together moval e 


with all the papers relating to the office, shall be deposited in to be deposited 
the office of the clerk of the district court in the county in trict court. 
which the said notary-public resides; and any notary-public 
who, on his resignation or removal from office, shall neglect 
to deposit such records and papers in the clerk’s office, as Tenaliy iaie 
aforesaid for the space of three months, shall forfeit and pay 
asum not less than fifty dollars, nor more than five hundred 
dollars; and if any executor or administrator of any de- 
ceased notary-public shall neglect to lodge such records and 
papers ‘as aforesaid, which come into his hands, in the clerk’s 
office, for the space of three months after said records and 
papers shall come into his possession, he shall forfeit and pay 
a sum not less than fifty dollars nor more than five hundred 
dollars; and if any person shall knowingly destroy, deface, or 
conceal any records or papers of any notary-public, he shall 
forfeit and pay a su not less than fifty dollars, nor more 
than five hundred dollars, and shall be moreover liable to an 
action by the party injured. 

Secr. 4. It shalt be the duty of each and every notary- „Duty of notary 
public, when any bill of exchange, promissory note, or other 
written instrument, shall be by him protested for non-accept- 
ance or non-payment, to give notice in writing thereof to the 
maker, and each and every indorser of a bill of exchange, and 
to the maker or makers of, and each and every security or in- 
dorser of any promissory rote or other written instrument, 
immediately after such protest shall have been made. 

Sect. 5. It shall be the duty of every notary-public per- | ibid ied 
sonally to serve the notice upon the person or persons pro- 
tested against; in case the person cannot be found, said 
notary-public shall serve notice of protest by leaving a copy 
of ihe same at the last and usual place of abode of said per- 
son or persons: Provided, He or they reside within two miles 
of the residence of such notary-public; but if such person 
or persons reside more than two miles from such residence,, 
the said notice may be forwarded by mail or other safe con- 
veyance. 

Secr. 6. Each and every notary-public shall keep a record , Keep record of 
of all such notices, and of the time and manner in which the” 
same shall have been served, and of the names of all the par- 
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ties to whom the same were directed, and the description and 
amount of the instrument protested; which record shall at all 
times be competent evidence to prove such notice in any trial, 
before any court in this territory, where proof of such notice 
may become requisite. 

Secr. 7. It shall be the duty of the several clerks of the 
district courts to receive and keep safe all the records and 
papers directed by this chapter to ke deposited in their office, 
and give attested copies of any of said records or papers 
when required; and copies so given by the said clerk are 
hereby declared to be as valid as if the same had been given 
by the said notaries-public. All forfeitures under this act 
shall be, one half to the use of this territory, and the other 
half to him or them who shall sue for the same; to be recov- 
ered in a civil action, in any court having jurisdiction of the 
same in the county where such notary-public shall reside. 

Sect. 8. Every notary-public, before he enters upon the 
duties of his office, shall provide an of{cial seal and deposit 
an impression of the same, together with said oath and bond, 
in the office of the secretary of the territory. 

Sect. 9. Notaries-public shall have full power and author- 
ity to take acknowledgments of deeds, and administer oaths, 
in all cases where oaths are required by law to be made. 

Sect. 10. Full faith and credit shall be given to all the 
protestations, attestations, and other instruments of publica- 
tion of al notaries-public now in office, or hereafter to be ap- 
pointed under ‘be provisions of this chapter. 

Secr. 11, This ael shall take effect and be in force from 
and after its passage, ana approval by the governor, 


Approved April 21, 1862. 
ees ae : W. JAYNE, Governor. 
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OATHS AND AFFIRMATIONS. 


CHAPTER 63. 


AN ACT TO AUTHORIZE CERTAIN OFFICERS TO ADMINISTER 
OATHS AND AFFIRMATIONS IN ALL CASES. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota : 


Section 1. That oaths and affirmations may be adminis- aoe 
tered, in all cases, by judges of the supreme court, judges of 
the district court, clerks of the supreme court, clerks of the 
district courts within their respective districts, and by probate 
judges, justices of the peace, notaries-public, county clerks, 
and county commissioners within their respective counties, 
and all other officers authorized by law. 

Secr. 2. That all officers who administer oaths (except , Al! ofe 
county clerks and county commissioners, who shall have the sam. 
privilege only for their official business), shall keep a record 
of the same. 

Sect. 3. This act shall take effect and be in force from | Take effect, 
and after its passage. 


Approved May 7, 1862. 


record lof 


W. JAYNE, Governor. 
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PARDONS. 


CHAPTER 64. 
AN ACT REGULATING PARDONS BY THE GOVERNOR. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


Section 1. That, in all cases where the governor is au- 
thorized to grant pardons, he may, upon the petition of the 
person convicted, grant a pardon, upon such conditions, and 
with such restrictions, and under such limitations, as he may 
think proper, and he may issue his warrant to all proper 
officers to carry into effect such pardon; which warrant shall 
be obeyed and executed instead of the sentence, if any, which 
was originally awarded. 

Sect. 2. Whenever any convict is pardoned by the 
governor, or his punishment commuted, the officer to whom 
the warrant for that purpose is issued after executing the 
same, shall make return thereof, under his hand, with his 
doings thereon to the governor, as soon as may be, and he 
shall also file with the clerk of the district court, in which the 
offender was convicted, an attested copy of the warrant and 
return, together with a brief abstract of which the clerk shall 
subjoin to the record of his conviction and sentence. 

Sect. 3. This act shall take effect from and after its 
passage. 


Approved May 14, 1862. 
W. JAYNE, Governor. 
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PARTNERSHIPS. 


CHAPTER 65. 


AN ACT TO REGULATE LIMITED PARTNERSHIPS. 


Be it enacted by the Legislative Assembly of the. Territory of 
Dakota: 


Szcrion 1. Limited partnerships, for the transaction of Papeete hy 
mercantile, mechanical, or manufacturing business within sons. 
this territory, may be formed by two or more persons, upon 
the terms, with the rights and powers, and subject to the con- 
ditions and liabilities herein prescribed; but the provisions of | Not for bank- 
this act shall not be construed fo authorize any such partner- new 
ship for the purpose of banking or making insurance. 

Sect. 2. Such partnership may consist of one or more em mae ot 
persons, who shall be called general partners, and who shall special partners. 
be jointly and severally responsible as general partners now 
are by law; and one or more persons, who shall contribute mheir uapuity. 
in actual cash payments, a specific sum as capital to the 
common stock, who shall be called special partners, and who 
shall not be liable for the debts of the partnership beyond the 
fund so contributed by him or them to the capital. 

Scr. 3. The general partners only shall be authorized to | General part- 
transact business and sign for the partnership and to bind the business, Be. 
same. 

Sect. 4. The persons desirous of forming such partner- Er greone form- 
ship shall make and severally sign a certificate, Which shall sea en coriinoste,.. 
contain: 1. The name or firm under which such partnership — 
is to be conducted. 2. The general nature of the business 
tobe transacted. 3. The names of all the general and special 
partners interested therein, distinguishing which are general 
and which are special partners, and their respective places of 
residence. 4. The amount of capital which each special 
partner shall have contributed to the common stock. 5. The 
period at which the partnership is to commence, and the 
period at which it is to terminate. 
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Sect. 5. The certificate shall be acknowledged or proved 
as to the several persons signing the same, before the same 
persons before whom a conveyance of lands may be now or 
hereafter acknowledged or proved, and such acknowledgment 
or proof shall be made and certified in the same manner as 
the acknowledgment or proof of the conveyance of lands 
may be made or certified. 


certiteatenied, Sect. 6, The certificate, so acknowledged and certified, 


Affidavit made 
as to amount 


shall be filed in the office of the register of deeds of the 
county in which the principal place of business of the part- 
nership shall be situated, and shall also be recorded by him 
at large in a book to be kept for that purpose, open ta public 
inspection. If the partnership shall have place of business 
situated in different counties, a transcript of the certificate 
and acknowledgment thereof, duly certified by the register of 
deeds in whose office it shall be filed, under his official seal, 
shall be filed and recorded in like manner in the office of the 
register of deeds of every such county. 

Sect. 7. At the time of filing the original certificate, with 


padio byspeclal the evidence of the acknowledgment thereof, as before di- 
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rected, an affidavit of one or more of the general partners 
shall also be filed in the same office, stating the sums speci- 
fied in the certificate to have been contributed by each of the 
special partners to the common stock, have been actually and 
in good faith paid in cash. 

Sect. 8. No such partnership shall be deemed to have 
been formed until a certificate shall have been made, acknowl- 
edged, filed, and recorded, nor until an affidavit shall have 
been filed as above directed; and if any false statement be 
made in such certificate or affidavit, all the persons interested 
in such partnership shall be liable for all the engagements 
thereof, as general partners. 

Sect. 9. The partners shall publish the term of the part- 
nership, when registered, for at least six weeks immediately 
after such registry, in a newspaper, to be designated by the 
register of deeds in the county where such registry shall be 
made, if there is [one] published therein ; and if there ts none 
published in said county, then in a newspaper published at the 
capital of the territory ; and if such publication be not made, 
the partnership shall be deemed general. 

Sect. 10. Affidavit of the publication of such notice, by 
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the publishers (or their foreman) of the newspaper in which | Afdavitof = 
the same shall be published, may be filed with the register of be flea. 

deeds directing the same. and shall be evidence of the fact 

therein contained. 

Sor. 11. Every renewal or continuance of such partner- | Ofrenewal and 
ship, beyond the time originally fixed for its duration, shall be partnership. 
certified, acknowledged, and recorded, and an affidavit of a 
general partner be made and filed, and notice given in the 
manner herein required for its original formation, and every 
such partnership which shall be otherwise renewed or con- 
tinued, shall be deemed a general partnership. 

Szor. 12. Every alteration which shall be made in the ,, When altera- 
names of the parties, in the nature of the business, or in the deemed disolu- 
capital or shares thereof, or in any other matter specified in 
the original certificate, shall be deemed a dissolution of the 
partnership; and any such partnership which shall in any 
manner be carried on after any such alteration shall have 
been made, shall be deemed a general partnership, unless re- 
newed as a special partnership, according to the provisions of 
the last section. 

Sect. 13. The business of the partnership shall be con- ,,Whes Faen 
ducted under a firm in which the name of the general part- Partner. 
ners only shall be inserted, without the addition of the word 
“company,” or any other general term; and, if the name of 
any special partner shall be [used] in such firm with his 
privity, he shall be deemed a general partner. 

Sgor. 14. Suits in relation to the business of the partner- ai eo 
ship shall be brought and conducted by and against the gen- partners 
eral partners, in the same manner as if there were no special 
partners. 

Secr. 15. No part of the sum which any special partner „Xo part of ag 
shall have contributed to the capital stock shall be withdrawn tock withdrawn. 
by him or paid, or transferred to him in the shape of divi- 
dends, profits, or otherwise, at any time during the continu- 
ance of the partnership; but every partner may annually Annua inter- 
receive lawful interest on the sum so contributed by him, if t 574 Prosts. 
the payment of such interest shall not reduce the original 
amount of such capital, and if, after the payment of such in- 
terest, any profits shall remain to be divided, he may also 
receive his portion of such profits. 

Secr. 16. If it shall appear that, by the payment of in- , Jf capital re- 
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terest or profits to any special partner, the original capital has 
been reduced, the parties receiving the same shall be bound 
to restore theyamount ngcessary to make good his share of 
capital, with interest. 

Secr. 17. A special partner may, from time to time, exam- 
ine into the state and progress of the partnership concerns, 
and may advise as to their management; but he shall not 
transact any business on account of the partnership, nor be 
employed for that as agent or attorney, or otherwise. If he 
shall interfere contrary to these provisions, he shall be deemed 
a general partner. 

Secr. 18. The general partners shall be liable to account 
to each other and to the special partners for their manage- 
ment of the concern, both in law and equity, as other parties 
now are by law. 

Sect. 19. Every partner who shall be guilty of any fraud 
in the affairs of the partnership shall be liable, civilly, to the 
party injured, to the extent of his damage, and shall also be 
liable to an indictment for a misdemeanor, punishable by fine 
or imprisonment, or both, in the discretion of the court by 
which he shall be tried. 

Secr. 20. Every sale, assignment, or transfer of any of 
the property or effects of such partnership, made by such 
partnership, when insolvent, or in contemplation of insolvency, 
or after, or in contemplation of the insolvency of any partner, 
with the intent of giving a preference to any creditor of such 
partnership, or insolvent partner, every other creditor or 
creditors of such partnership, and every judgment confessed, 
lien created, or security given by such partnership, under the 
like circumstances and with like intent, shall be void as 
against the creditors of such partnership. 

Sect. 21. Every such sale, assignment, or transfer of any 
of the property or effects of a general or special partner made 
by such general or special partner, when insolvent or in con- 
templation of insolvency, or after or in contemplation of the 
insolvency in the partnership, with the intent of giving to any 
creditor of his own, or of the partnership, a preference over 
creditors of the partnership, and every judgment confessed, 
lien created, or security given by such partner, under the like 
circumstances and with the like intent, shall be void as 
against the creditors of the partnership. 
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Secr. 22. Every special partner who shall violate any Same. 
provisions of the two last preceding sections, or who shall 
concur in or assent to any such viplation of the partnership, 
or by any individual partner, shall be liable as a general 
partner. 

Sect. 23. In case of the insolvency or bankruptcy of the smee Sims 
partnership, no special partner shall, under any circumstances, U2" all others 
be allowed to claim as a creditor, until the claims of all the 
other creditors of the partnership shall be satisfied. 

Secr. 24. No dissolution of such partnership by the act of ,,piscinton be 
the parties shall take place previous to the time specified in 4 tov- 
the certificate of its formation, or m the certificate of its 
renewal, until a notice of such dissolution shall have been 
filed and recorded in the office of the register of deeds in 
which the original certificate was recorded, and published 
once in each [week] for four weeks, in a newspaper printed 
in each of the counties where the partnership may have places 
of business; and, if there be no newspaper published in such 
county or counties, then by publishing the same as aforesaid, 
in a newspaper published at the capital of the territory. 

Secr. 25. This act shall take effect and be in force from Take effect, 
and after its passage. 


Approved May 12, 1862. 
W. JAYNE, Governor. 





PENITENTIARY. 


CHAPTER 66. 
AN ACT TO LOCATE THE PENITENTIARY. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota : 


Section 1. That the penitentiary for Dakota Territory Located at 
is hereby located at Bon Homme, in said territory, on the Pero 
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north-east quarter (1-4) of section number thirteen (13), in 
township ninety-three (93), of range number fifty-nine (59) 
west, and shall not be removed except by a two-third vote of 
the legislative assembly of Dakota Territory, and the approval 
of said vote by the governor. 
ga Sect. 2. This act to take effect from and after its passage, 
and approval by the governor. 


Approved May 5, 1862. . 
W. JAYNE, Governor. 





PUBLIC LANDS. 


CHAPTER 67. 


AN ACT TO PROTECT PERSONS HOLDING CLAIMS ON THE 
PUBLIC LANDS. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 
so Zeron bold- Section 1. Any person settled upon the public lands 
tain action, &e. belonging to the United States, on which settlement is not 
expressly prohibited by congress, or some department of the 
general government, may maintain an action for any injuries 
done to the same, also an action to recover the possession | 
thereof, in the same manner as if he possessed a fee-simple 
title to said lands. 
_Romessoryright = Sect. 2. On the trial of any such cause, the possession or 
tend to bounda- possessory right of the plaintiff shall be considered as extending 
to the boundaries embraced by the claim of such plaintiff, so 
as to enable him to have and maintain any of the aforesaid 
actions without being compelled to prove a natural inclosure: 
aa Provided, That such claim shall not exceed in any case one 
hundred and sixty acres. 
Every elim = Seot. 3. Every such claim, to enable the holder thereof to 


must be m: 


eut, how, &. maintain any of the aforesaid actions, shall be marked aut, 
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so that the boundaries thereof may be easily traced, and the 
extent of such claim easily known, by the owner thereof 
placing or having placed within three months after the pas- 
sage of this act, or thirty days after the taking of such claim, 
a post at each corner of said claim, having the name of the 
owner of such claim marked or written on said post or stakes, 
stating which corner of said claim said post is intended to 
designate, and no person shall be entitled to the provisions or 
protection of this act unless he or she be a citizen of this terri- 
tory, unless he or she have improvements made on said claim 
every six months to at least the amount of twenty dollars, or 
has a crop growing on said claim, or resides upon the same. 

Sect. 4. A neglect to occupy or cultivate such claim for ,, Nesiect to eul- 
the period of six months, shall be considered such an aban- deemed sbandon- 
donment as to preclude the claimant from maintaining either 
of the aforesaid actions. 

Sect. 5. This act shall take effect on and after its passage. | Take effect, 


Approved April 30, 1862. 
W. JAYNE, Governor. 





RELIGION. 


CHAPTER 68. 
AN ACT TO FORM AND REGULATE RELIGIOUS SOCIETIES. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota : 


Becton 1. It shall be lawful for all persons of full age , Trusteesetected. 
belonging to any church, congregation, or religious society, 
not already incorporated, to assemble at the church or meet- 
ing-house, or other place where they statedly attend for divine 
worship, and by a plurality of votes elect any number of dis- 
creet persons of their church, congregation, or society, not 
less than three nor more than nine in number, as trustees, to 
take charge of the estate and property belonging thereto, and 
to transact all affairs relative to the temporalities thereof. 
Sxct. 2. It shall be lawful for any such church, congrega- 
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tion, or religious society to choose a president of the said cor- 
poration, and of their meetings by a vote as aforesaid ; and, 
at the election provided for in this chapter, every person of 
full age, who has statedly worshipped with such church, con- 
gregation, or society, and has been formerly considered as 
belonging thereto, shall be entitled to a vote. 

Sect. 3. The minister of such congregation or society, 
and in case of his death or absence, one of the elders or dea- 
cons, church-wardens or vestrymen thereof, and, for want 
of such officers, any other person being a stated hearer in 
such church, congregation, or society, shall publicly notify the 
congregation of the time when and the place where the said 
election shall be held, at least fifteen days before the day of 
election; and such notification shall be given for two succes- 
sive Sabbaths, on which such church, congregation, or society 
shall statedly meet for public worship preceding the election. 

Sect. 4. Any two of the elders, deacons, church-wardens, 
or vestrymen of such church, congregation, or society, or, if 
such officers shall not be present, then any two voters present, 
to be nominated by a majority of the voters, shall preside at 
such election, receive the votes and determine the qualifica- 
tions of voters; and they shall, immediately after the elec- 
tion, certify, under their hands and seals, the names of the 
persons elected to serve as trustees, in which certificate the 
name by which the said trustees, under their successors in 
office, shall forever thereafter be called and known, shall be 
particularly mentioned and specified. 

Sect. 5. Such certificate shall be acknowledged by the 
persons making the same, or proved by a subscribing wit- 
ness thereto, before some officer authorized to take the ac- 
knowledgment of deeds, and recorded together with the cer- 
tificate of such acknowledgment or proof, by the register of 
deeds of the county in which the church or place of worship 
shall be situated, in a book provided by him for that purpose, 
who shall be entitled to receive seventy-five cents for such 
record; and thereafter such trustees and their successors shall 
be a body corporate, by the name expressed in such certificate. 

Sect. 6. Such trustees may have a common seal, and 
may alter the same at pleasure ; and they may take into their 
possession and custody all the temporalities of such church, 
congregation, or society, whether the same shall consist of 
real or personal estate, and whether the same may have been 


CHAP. LXVII. | RELIGION. 45% 


given, granted, or devised, directly or indirectly, to such 
church, congregation, or society, or to any other person or 
persons for their use. 
Secr. 7. Such trustees may, also, in their corporate name, ,,Generl powers 
sue and be sued, in all courts and places, and they may re- 
cover and hold all the debts, demands, rights, and privileges, 
all churches, buildings, burying-places, and all the estate and 
appurtenances belonging to such church, congregation, or 
society, in whatsoever manner the same may have been ac- 
quired, or in whose hands soever the same may be held, as 
fully and amply as if the right and title thereto had been 
originally vested in the said trustees; and they may hold 
other real or personal estate, and demise, lease, and improve 
the same; but the whole of such estate, real and personal, 
shall not exceed the yearly value or income of three thousand 
dollars. f 
Secr. 8. The said trustees shall also have authority to Mey buid i 
alter and repair their churches and meeting-houses, and under churches and 
the direction of the society or congregation, to erect churches 
or meeting-houses, and dwelling-houses for their ministers, 
and other buildings for the use of their church, congregation, 
or society. 
Sect. 9. They shall also have authority to make rules and „Make rues, and 
orders for managing the temporal affairs of such church, con- 
gregation, or society, and to dispose of all moneys belonging 
thereto; and to order and regulate the renting of pews or 
slips in their churches and meeting-houses, and the perquisites 
for the breaking of -the ground in the cemetery or churchyard, 
and in the said churches or meeting-houses for burying the 
dead. 
Scr. 10. They may appoint a clerk and treasurer of their , My eppoiut 


and remove clerk, , 


board, and a collector to collect and receive their rents and ‘essurer, and 


revenues, and may regulate the fees to be allowed to such 
clerk, treasurer, and collector, and may remove them and 
appoint others in their stead, at pleasure, and such clerk shall 
enter all rules and orders made by such trustees and pay- 
ments ordered by them, in a book to be procured by them for 
that purpose. 
Sgor. 11. Any two of the trustees may, at any time, call Ay ‘tomy. 
a meeting of the trustees, and a majority of them being: 
lawfully convened, shall be competent to do and perform all 
35 * 
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matters and things which such trustees are authorized to do 
and perform. 

„Secr. 12. The said trustees shall hold their offices for 
three years; and immediately after their first election, as here- 
inbefore provided, the said trustees shall be divided by lot 
into three classes, numbered one, two, and three; and the 
seats of the first class shall be vacated at the end of the first 
year, of the second class at the end of the second year, and of 
the third class at the end of the third year, to the end that, as 
near as may be, one third part of the whole number of trus- 
tees may be annually chosen. 

Secr. 13. It shall be the duty of the clerk of said trustees, 
at least one month before the expiration of the office of any 
of the said trustees, to notify the same in writing to the 
minister, or, in case of his death or absence, to the elders or 
church-wardens; and, if there be no elders or church-wardens, 
then to the deacons or vestrymen of. any such church, con- 
gregation, or society, specifying in such notice the names of 
the trustees whose office will expire, and the minister or other 
officer receiving such notice shall, in the manner aforesaid, 
notify the members of such church, congregation, or society, 
of such vacancies, and. appoint the time and place for the 
election to supply the same. l 

Secr. 14. Such elections shall be held at least six days 
before vacancies shall happen as aforesaid, and all subsequent 
elections shall be held and conducted in the same manner as 
hereinbefore provided for the first election; and, in case a 
vacancy shall happen by the death of a trustee, his refusal to 
act or removal from the society, before his term of office 
expires, or otherwise, notice thereof shall be given as afore- 
said; and an election shall be held and another trustee chosen 
in his stead for the remainder of such term. 

Secr. 15. No person belonging to any such church, 
congregation, or society, incorporated under the provisions of 
this act, shall be entitled to vote at any election after the first, 
until he shall have been an attendant on public worship in 
such church, congregation, or society, at least six months 
before such election, and shall have contributed to the support 
of such church, congregation, or society, according to the 
customs and usages thereof. 

Secr. 16. The clerk of the trustees shall keep a register of 
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the names of all such persons as shall desire to become stated , Clerk keep reg- 
hearers in the said church, congregation, or society, and shall bearers. 
therein note the time when such request was made; and the ,, Clerk attend 
said clerk shall attend all subsequent elections, in grder to 
test the qualifications of such voters, in case they shall be 
questioned. 

Sect. 17. Nothing in this chapter contained shall ber tystes can 
construed to give such trustees [power] to fix or ascertain 
the salary or compensation to be paid to any minister, but 
the same shall be ascertained and fixed by a majority of such 
society entitled to vote at the election of trustees: Provided, Proviso. 
Nothing in this section shall be construed to apply to churches, 
societies, or denominations whose constitution, rules, or usages 
provide differently for fixing or ascertaining the amount of 
salary or compensation to be allowed to such minister. 

Secr. 18. It shall be lawful for the district [court] of the ,, District court 


may make order 


county in which any such religious corporation shall have ofsa of curb 


been constituted, on the application of such corporation, if the ** 
court shall deem it proper, to make an order for the sale of 
any real estate belonging to such corporation, and to direct 
the moneys arising therefrom to. such uses as the said corpo- 
ration, with the approbation of said court, shall conceive to 
be for the interest of such corporation. 
Secr. 19. At least thirty days’ previous notice of such Thirty days’ 
R x 7 7 $ PES notice of applica- 
application to the district court shall be given, by publishing tion Be tales tet 
the same in some newspaper published in the county, if one 
be published therein, and if not, by posting up notices in three 
or more public places in such county. 
®Sxct. 20. In case of the dissolution of any corporation iona oaao of dis- 
hereafter to be formed in pursuance of the provisions of this relneotporated 
act, for any cause whatever, the same may be incorporated 
under the provisions of this act, at any time within six years 
after such dissolution; and thereupon, all the estate, real and 
personal, formerly: belonging to the same, and not lawfully 
disposed of, shall vest in such corporation, as if there had 
been no such dissolution. 
Secr. 21. All lands, tenements, and hereditaments that , Lanas, &e., 


lawfully con- 
; i ed to such 
have been or may hereafter be lawfully conveyed by devise, ret to suc 
grant, purchase, or otherwise, to any person or trustee in”? 
trust, for the use of any religious society organized, or which 


may. be hereafter organized within this territory, either for a 
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meeting-house, burying-ground, or for the residence of a 
preacher, shall descend with the improvements in, perpetual 
succession to, and shall be held by, such trustee in trust for 
such society. 

goe eneg Sect. 22. Whenever by the constitution, rules, and usage 

ceriifente nees- of any particular church or religious denomination, trustees. 
re required to be appointed by any ministers, presiding 
elders, or other officer or officers of such church or denomi- 
nation, it shall be the duty of such ministers, presiding elders, 
or other officer or officers to give to such trustees a certificate 
of their appointment, under the hand and seal of the person 
making the same, specifying the name by which such trustees 
and their successors shall thereafter be called and known, 
which certificate shall be acknowledged and proved, and 
recorded as hereinbefore directed; whereupon such trustees 
and their successors, appointed in the same manner, shall be 
a body corporate, by the name expressed in such certificate, 
with all the rights, powers, and privileges of other religious 
corporations constituted according to the provisions of this 
act. 

op een oficer Sect. 23. Whenever, by the constitution, rules, and 

made trustees. usages of any particular church or denomination, the min- 
ister or ministers, elders and deacons, or other officers elected 
by any church or congregation, according to such consti- 
tution, rules, or usages are thereby constituted the trustees of 
such church or congregation, it shall be lawful for such 
minister or ministers, elders and deacons or other officers, to 
assemble together and execute, under their hands and seals, 
a certificate, stating therein the name by which they afd 
their successors in office shall forever thereafter be called and 
known, which certificate shall be acknowledged or proved, as 
hereinbefore directed; whereupon such persons and their 
successors in office, shall be a body corporate by the name 
expressed in such certificate, with all the rights, powers, and 
privileges of other religious corporations, constituted accord- 
ing to the provisions of this act. 

en onaren Sect. 24. Whenever any church or religious society now 

fed, how may organized, or which may hereafter be organized as- a church 

privileges ofthis or congregation, but not incorporated in pursuance of law, 
shall comply with the provisions of this act and thereby be- 
come a body corporate, according to the intent and meaning 
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of this act, all the estate, real and personal, which shall have 
been lawfully conveyed to the said church or religious society, 
or to the trustees or vestry thereof in trust for the use of such 

church or society, whether by devise, gift, grant, purchase, or 
otherwise, and not lawfully disposed of, shall thereupon vest 
in said corporation as fully and amply as if the said church 
had been legally incorporated from the date of its religious 
organization: Provided, always, That the name or title pub- 
licly assumed or borne by such church or society from the 
date of its organization as such, and none other, shall be the 
title by which it shall forever be known in law, and as a body 
politic and corporate. 

Secr. 25. It shall be lawful for the male persons of fuil 
age, of any church or congregation in communion with the 
Protestant Episcopal church in the territory, who shall have 
belonged to such church or congregation for the last three 
months preceding such election, and who shall have been 
baptized in the Episcopal church, or shall have been received 
therein, either by the right of confirmation or by receiving 
the holy communion, or by purchasing or hiring a pew in 
said church, or by some joint act of the parties and rector, 
whereby they shall have attached themselves to the Protestant 
Episcopal church, and not already incorporated, at any time 
to meet for the purpose of incorporating themselves under 
this act, and by a majority of voices to elect two charch-war- 
dens, and not less than four nor more than eight vestrymen, 
and to determine on what day of the week, called Easter week, 
the said officers of church-wardens and vestrymen shall 
annually thereafter cease and their successors in office be 
chosen; of which first election notice shall be given in the 
time of morning service, on two Sundays previous thereto by 
the rector, or if there be none, by any other person belong- 
ing to such church or congregation, and that said rector, or 
if there be none, or he be necessarily absent, then one of the 
church-wardens or vestrymen, or any other person called to 
the chair, shall preside at such election, and together with two 
other persons shall make certificate under their hands and 
seals, of the church-wardens and vestrymen so elected, of the 


day of Easter week so fixed on for the annual election of their 


successors, and of the name or title by which such church or 
congregation shall be known in law; which certificate being 
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„Egesel, duly acknowledged or proved by one or more of the sub- 


Episcopal 
church. 


Proviso. 


scribing witnesses, before one of the judges of the supreme 
court or one of the judges of the court of common pleas of 
the county where such church or place of worship of such 
congregation shall be situated, shall be recorded by the regis- 
ter of deeds of such county, in a book to be by him provided 
for such purpose, and that the church-wardens and vestry- 
men so elected, and their successors in office, of themselves, 
but if there be a rector, then together with the rector of such 
church or congregation shall form a vestry and be the trus- 
tees of such church or congregation; and such trustees and 
their successors shall thereupon, by virtue of this act, be a 
body corporate by the name and title expressed in such cer- 
tificate, with all the rights, powers, and privileges of other 
religious corporations, constituted according to the provisions 
of this act; and the persons qualified as aforesaid shall, in 
every year thereafter, on the day in Easter week so to be 
fixed for that purpose, elect such church-wardens and vestry- 
men; and whenever any vacancy shall happen before the 
stated annual election by death or otherwise, the said trus- 
tees shall appoint a time for helding an election to supply 
such vacancy, of which notice shall be given in the time of 
divine service, at least ten days previous thereto; and such 
election, and also the stated annual elections, shall be holden 
immediately after the morning service, and at all such elections 
the rector, or if there be none or he be absent, one of the 
church-wardens or vestrymen shall preside and receive the 
votes of the electors and be the returning officer, and shall 
enter the proceedings in the book of the minutes of the ves- 
try, and sign his name thereto, and offer the same to as many 
electors present as he shall think fit, to be by them also signed 
and certified; and the church-wardens and vestrymen to be 
chosen at any of the said elections, shall hold their offices 
until the expiration of the year for which they shall be chosen, 
and until others be chosen in their stead, and shall have 
power to call and induct a rector to such church or congrega- 
tion as often as there shall be a vacancy therein: Provided, 
however, That no meeting or board of such trustees shall be 
held, unless at least three days’ notice thereof shall be given 
in writing, under the hand of the rector or one of the church- 
wardens; and that no such board shall be competent to trans- 
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act any business, unless the rector, if there be one, and at 
least one of the church-wardens and a majority of the vestry- 
men be present; and such rector, if there be one, and if not, 
then the church-warden present, or if both the church-wardens 
be present, then the church-warden who shall be called to the 
chair by a majority of voices, shall preside at every such meet- 
ing or board, and have the casting vote. 
Sect. 26. This act shall. be in force from and after its | Take efect, 

passage, and approval by the governor. - 


Approved May 18, 1862. 
W. JAYNE, Governor. 
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CHAPTER 69. 
AN ACT, IN RELATION TO REVENUE. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


Section 1. That the board of county commissioners of | County. ce 
each county in this territory shall annually, as: hereinafter sndgovernorand 
provided, levy the following taxes upon the assessed galue 
of the taxable property in the territory. The governor and 
secretary of the territory are hereby authorized to fix the 
amount of territorial tax for each year, according to the 
provisions of this act: 1. For territorial purposes, the tax 
shall be three fourths of a mill on the dollar, when no rate 
is fixed by the governor and secretary of the territory ;,but 
in no case shall a levy for territorial purposes exceed one and 
one half mill on a dollar. 2. The [For] county revenue, in- 
cluding the support of the poor, not more than two mills on 
the dollar, and a poll-tax of one dollar. 3. For making and 
repairing roads and bridges, not more than one mill on the 
dollar. 
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Sect. 2. The following described property is hereby ex- 
empt from taxation: 1. The property of the United States 
and that of this territory ; the property of any county, town- 
ship, incorporated town, or school district, when devoted en- 
tirely to public use ; public grounds, by whomsoever devoted 
to the public, including all places for the burial of the dead. 
2. Fire engines and implements used for extinguishing fires, 
with the grounds used exclusively for the buildings of a fire 
company. 3. All grounds and buildings of literary or scien- 
tific institutions, [incorporated] under the laws of this terri- 
tory; also the grounds and buildings of benevolent, agricul- 
tural, and religious institutions, and societies devoted solely 
to the appropriate objects of these institutions, not exceeding 
six hundred and forty acres in extent. 4. The books, papers, 
and apparatus belonging to the above institutions, and used 
for the purpose above contemplated, and the like property of 
students in any such institutions; moneys and credits be- 
longing to said institutions, not exceeding in amount the 
sum prescribed in their charter. 5. Animals not specified in 
the next section, the wool shorn from sheep belonging to the 
person giving the list. The provisions for any family, suffi- 
cient for the sustenance of the family for one year; private 
libraries, not exceeding one hundred dolħrs in value ; family 
pictures; libraries of clergymen; household furniture, not 
exceeding two hundred dollars in value; the wearing apparel 
of every person. 6. The polls or estates or both of persons 
who, by reason of age or infirmity, may, in the judgment of 
the assessor, be unable to contribute to the public revenue. 
7. The farming utensils of any person who makes his liveli- 
hood by farming, and the tools of any mechanic, not in either 
case to exceed one hundred dollars in value. 8.’ Government 
lands shall not be taxed for the year in which the entry, loca- 
tion, or purchase is made. 

Sect. 3. All other property, real and personal, within this 
terrjtory, is subject to taxation in the manner herein directed. 
This section is intended to embrace lands and lots in towns, 
including lands bought from the United States, term [ferry] 
franchises ‘and toll-bridges, which for the purpose of this 
act, are considered real property, horses, cattle, mules, asses, 
swine, and money, whether on deposit or in possession, and 
including bank-bills, money, or property, due from solvent 
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debtors, on contract, or judgment, property situated in this 
territory, belonging to any bank or company, incorporated or 
otherwise, public stocks or loans, household furniture, includ- 
ing gold and silver plate, private libraries, exceeding one 
hundred dollars in value, carriages, stages, hacks, wagons, 
farming utensils, machines and machinery, and mechanics’ 
tools, for their value over one hundred dollars, boats and ves- 
sels of every description, wherever registered or licensed, and 
whether navigating the waters of the territory or not, if 
owned wholly or in part by persons who are inhabitants of 
this territory, annuities, but not including pensions from the 
United States, nor salaries or payment expected for services 
to be rendered. 

Sect. 4. Every inhabitant of this territory, of full age vena 
and sound mind, shall assist the assessor in listing all prop- Property. 
erty subject to taxation in this territory of which he is the 
gwner or has the control or management, in the manner here- 
inafter described. The property of a ward is to be listed by 
his guardian ; of a minor by his father if living, if not, then 
by his mother if living, and if not, then by the persons hav- 
ing the property in charge; if a married woman, by herself 
or husband; if a beneficiary for whom property is held in 
trust, by the trustee ; and the personal property of a decedent, 
by the executor; of a body corporate, company, society, or 
partnership, by its principal accounting officer, agent, or part- 
ner. Property under mortgage or lease is to be listed by and 
taxed to the mortgagor or lessor, unless it be listed by the mort- 
gagee or lessee. 

Sgor. 5. Commission merchants and.all persons trading , of property in 
on commission and assignees authorized to sell, when the *ened. 
owner of the goods does not reside in the county, are for the 
purposes of taxation to be deemed the owners of the property 
in their possession. 

Sect. 6. Any person reqnired to list property belonging a Where listed, 
to another, shall list it in the same county in which he would 
be required to if it were his own (except as herein otherwise 
directed) ; but he shall list it separately from his own, giying 
the assessor the name of the person or estate to whom it 
belongs; but the individual property of a person deceased, 
belonging to his heirs, may be listed as belonging to his heirs 
without enumerating them. 

36 
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Sect. 7. When a person is doing business in more than 
one county, the property and credits existing in any one of 
the counties, shall be listed and taxed in that county, and the 
credits not existing in or pertaining especially to the busi- 
ness in any one county, shall be listed and taxed in that 
where the principal place of business may be. Any individ- 
ual of a partnership is liable for the taxes due from the 
firm. 

Secr. 8. Insurance companies of every description, exist- 
ing in other territories and states and operating in this, shall 
be taxed one per cent. for county purposes, and one per cent. 
for territorial purposes, upon the amount of the premiums 
taken by them during the year previous to the listing in the 
county where the agent conducts that business, and the agent 
shall render the list and shall be personally liable for the tax ; 
and if he refuses to render the list or to swear as herein re- 
quired, the amount may be assessed according to the beg 
knowledge and discretion of the assessor. 

Sect. 9. All personal property shall be listed, assessed, 
and taxed in the name of the owner thereof, on the first day 
of January of the then current year, and each owner shall be 
required to pay taxes thereon; but if the owner resides out of 
the county, it shall be listed by the agent or person having 
charge of the same. ; 

Secr. 10. All taxable property shall be taxed each year, 
and personal property shall be listed and assessed each year; 
real property shall be listed and valued in the year 1863, and 
in each second year thereafter, and shall be assessed at its 
true cash value, having regard to its quality, location, natural 
advantages, the general improvement in the vicinity, and in 
each year in which real estate is not regularly assessed, it 
shall be the duty of the assessor to list and value any real 
property not included in the previous assessment. 

Sect. 11. Bank-notes, and tke stocks of corporations and 
companies shall be assessed at their cash value ; credits shall 
be` listed at such sum as the person listing them believes 
will -be received or can be collected thereon, and annuities 
at the value which the person listing believes them to be 


- worth in money. 


Debts of party 
listing may be 
deducted, when. 


Sect. 12. In making up the amount of money and credits 
which any person is required to list or have listed and as- 
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sessed, he will be entitled to deduct from the gross amount 
all bona fide debts owing by him, but no acknowledgment of 
indebtedness not founded on actual consideration, and no 
such acknowledgment made for the purpose of being so de- 
ducted, shall be considered a debt within the intent of this 
section, and so much only of any liability of such person as 
security for another shall be deducted, as the person making 
the list believes he is equitably or. legally bound to pay, and 
so much only as he believes he will be compelled to pay on 
account of the inability of the principal debtor, and if there 
are other sureties able to contribute, then so much only as he 
in whose name the list is made, will be bound to contribute ; 
but no person will be entitled to any deduction on account 
of any obligation of any kind given to any insurance com- 
pany for the premiums of insurance, nor on account of any 
unpaid subscription to any institution, society, corporation, or 
company. 
Secr. 13. Any person owning or having in his possession Of the salable 
property of mer- 
or under his control within this territory, with authority to chants. How 
sell the same, any personal property purchased either in or 
out of this territory, with a view of its being sold at an ad- 
vanced price or profit, or which has been assigned to him 
from any place out of this territory, for the purpose of being 
sold within the same, shall be listed for taxation, and in 
estimating the value thereof, the merchant shall take the 
average value of such property in his possession or under his 
control during the next year, previous to the time of assess- 
ing, and if he has not been engaged in the business so long, 
then he shall take the average during such time as he shall 
have been so engaged, and if he be commencing, he shall 
take the value of the property at the time of the assess- 
ment. 
Szot. 14. There shall be elected, at the general election in County assessor 
each year, by the qualified voters of each county in this terri-. 
tory, one county assessor, who shall hold his office for one 
year, and until his successor is elected and qualified. 
Secr. 15. Each assessor, before entering upon the duties enr give 
of his office, shall give a bond, with two or more sureties, to 
be approved by the county commissioners, in the sum of five 
hundred dollars, payable to said commissioners, conditioned 
for the faithful discharge of the duties of his office, which 


424 


If he fail to 
give bond and 
take oath. 


Take oath. 


His compensa- 
tion. 


Assessors to 
meet, when and 
where. 


County com- 
missioners to 
farnish what 
books. 


REVENUE. [CHAP. LXIX. 


bond shall be filed and preserved by the clerk of said com- 
missioners. 

Secr. 16. If any assessor shall fail to give the bond and 
surety as required in the preceding section, or shall fail to 
take the oath of office, as hereinafter required, on or before 
the Tuesday after the first Monday of January following his 
election, the office shall be considered vacant, and in all cases 
of vacancies in such office, the county commissioners shall 
appoint some suitable person to fill the vacancy, which ap- 
pointee shall hold said office until the next succeeding elece- 
tion, and until his successor is elected and qualified. 

Sect. 17. Any person elected or appointed an assessor, as _ 
herein provided, shall take and subscribe on his bond an oath 
for the faithful and impartial discharge of his duty. 

Sect. 18. The assessor shall be allowed two dollars for 
each day he shall have been faithfully employed in discharg- 
ing the duties of his office, to be paid out of the county 
treasury. f 

Sect. 19. The several assessors shall meet at the office 
of the secretary of the territory, on the second Monday of 
January of each year, and classify the several descriptions 
of property to be assessed for the purpose of equalizing such 
assessment. 

Sect. 20. On or before the second Monday of January 
in each year, the board of county commissioners shall furnish 
each assessor with suitable books in duplicate, properly ruled 
and headed, in which to enter the following items: 1. The 
name of the individual, corporation, company, society, part- 
nership, or firm, to whom any property shall be taxable. 2. 
His or their lands by township, range, section, or part of sec- 
tion, and when such part is not a legal division or sub- 
division, some other description [sufficient] to identify it, and 
town lots, naming the town in which they are situated and 
their proper description by number and block, or otherwise, 
according to the system of numbering in the town. 3. Per- 
sonal property as follows: number of cattle, horses, mules, 
swine, carriages, capital employed in manufacture, amount of 
money and credits, amount of taxable furniture, amount of 
stock in any corporation, amount of taxable farming utensils, 
mechanics’ tools, amount of all other personal property, and 
the number of polls, and a column for remarks. 
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Secr. 21. Each assessor shall enter upon the discharge of , erg 
the duties of his office within six days after the second Mon- commenced. 
day of January of each year, and shall, with the assistance 
of each person assessed, or who may be required by law to 
list property belonging to another, enter in the books fur- 
nished him for that purpose in the several items specified in 
the preceding section, entering the names of the persons 
assessed, in alphabetical order, so far as practicable, by allot- 
ting to each letter its requisite number of pages in each of 
said books. 

Secr. 22. It shall be the duty of the assessor to list each pi Peron Te 
and every person in his county, and to assess all the property targ his prop- 

. personal and real therein, and any person who shall refuse to 

assist in making out a list of his property or of any prop- 
erty of which Jei is required by law to assist in listing, or re- 
fuse to make the oath or affirmation required by this act, 
shall forfeit the sum of'one hundred dollars, to be recovered 
in the name of the county for the use of the common schools 
therein; and when any person refuses to make out a list of 
his property which, by law, he is required to do, the assessor 
shall assess such person according to the best information he 
can get, as to the amount of taxable property which such 
person has. 

Sect. 23. The assessor is hereby required to administer ,, Osh sdminis. 
an oath or affirmation to each person assessed, to the effect seed. 
that he has given in a full and correct inventory of all the tax- 
able property owned by him, and all property held by him as 
agent, guardian, or otherwise, which he is required by law to 
list to the best of his knowledge and belief; and in case any 
one refuses to take such oath, the assessor shall note the fact 
in the column of remarks opposite to such person’s name, 
and should it afterwards appear that such person has not 
given a full list of his property or that under his control, any 
property so omitted shall be entered on the book at double the 
ordinary assessable value, and taxed accordingly. 

Sect. 24. Each assessor shall, on or before the first Mon- Aweswors, om 
day of May of each year, return the assessment book, prop- 4 when made. 
erly footed up, to the clerk of the board of county commis- 
sioners. 

Secr. 25. When the name of the owner of any real es- | When name of 
tate is unknown, and the assessor finds it impracticable to 
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obtain the same, it shall be proper to assess such real estate 
without connecting therewith any name, but inserting at the 
head of the page the words “owner unknown,” and such 
property shall be listed as other like property. 

"Sect. 26. If any assessor shall fail or neglect to perform 
any of the duties required of him by this act, at the time and 
in the manner specified, he shall be liable to a fine of not less 
than twenty nor more than five hundred dollars, to be recov- 
ered in an action brought in the district court by the board of 
county commissioners; the judgment shall be against him 
and his bondsmen, and the proceeds of such fine shall go to 
the school fund of the county. 

Sect. 27. The board of county commissioners of each 
county shall constitute a board for the equalization of the as- 
sessment, and shall have power to equalize the assessment of 
the several persons and townships in the county substantially 
in the same manner as is required of the territorial board of 
equalization to equalize among the several counties of the 
territory, at their first regular meeting after the general elec- 
tion in each year, and at such meetings they shall add to said 
assessment any taxable property in the county not included 
in the assessment as returned by the assessor, and shall assess 
the value thereof. 

Secr. 28. Any person who may feel aggrieved at any 
thing in the assessment of his property, may appear before 
the board of equalization, either in person or by agent, at the 
time mentioned in the preceding section, and have the same 
corrected in such manner as to said board shall seem just and 
equitable. 

Sect. 29. Each clerk of the county commissioners shall, 
on or before the first day of July of each year, make out and 
transmit to the secretary of the territory, by mail or other- 
wise, an abstract of the real property in his county, in which 
he shall set forth: 1. The number of acres of land in his 
county and the aggregate value of the same, exclusive of 
town lots returned by the assessors as corrected by the county 
commissioners. 2. The aggregate value of real property in 
each town in the county, according to the valuation of the 
board of county commissioners. 3. The aggregate value of 
personal property in his county. 

Sect. 30. The governor and secretary of the territory 
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constitute a board of equalization, and shall, on or before the en ie 
first day of August in each year in which real estate is tion, ans 
assessed, equalize the valuation of real property among the” 

several counties and towns in the territory in the following 
manner: 1. They shall add to the aggregate valuation of real 
property of each county, which they shall believe to be val- 

ued below its proper valuation, such. per centum in each case 

as will raise the same to its proper valuation. 2. They shall 

deduct from the aggregate valuation of real property of each 

county which they shall believe to be valued above its proper 
valuation, such per centum in each case as will reduce the 

same to its valuation. 

Secr. 31. Said governor and secretary shall keep a full „iene gna 
record of their doings, and immediately after which the secre- ov effected. 
tary of the territory shall transmit to the clerk of the county 
commissioners of each county a statement of the per centum 
to be added to or deducted: from. the valuation of real prop- 
erty in his county. The clerk of the county cémmissioners 
shall add to or deduct from the valuation of each tract or 
parcel of real property in his county the required per centum 
on. the same, and in each year the governor and secretary: 
shall determine the rate of tax to be levied and collected, 
which shall not exceed one and one half mills on the dollar, 
and the secretary of the territory shall notify the clerks of the. 
county commissioners of the several counties of the rate of 
such tax. 

Secr. 32. If any clerk of the county commissioners shall , Jf county clerk 
neglect or refuse to transmit to the secretary of the territory “te: 
the abstract of the assessment of the real property in the 
county, or to add or deduct the per centum fixed by the 
territorial board of equalization as required by this act, such 
clerk shall be deemed guilty of a. misdemeanor for which he 
shall be prosecuted in the district court by indictment, and if 
found guilty, shall be fined in any sum, not more than one 
thousand dollars, and shall also be liable on his official bond 
to any person who may have suffered damage thereby. 

Secr. 33. The treasurer, on. receiving the text-book for Duties of treas- 
each year, shall enter upon the same in separate columns 
opposite each parcel of real property, or person’s name, on 
which, or against whom, any tax remains unpaid for either: of 
the preceding: years, the year or years for which such delin- 
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quent tax so remains due and unpaid. The treasurer, after 
making the above entry, shall proceed to collect the taxes, and 
the list and warrant shall be his authority and justification 
against any illegality in the proceedings prior to receiving the | 
list, and he is required to attend at his office from the second 
Monday of November to the first Monday in January follow- 
ing, and he is also authorized and required to collect so far as 
practicable the taxes: unpaid on the tax books of previous 
years. 

tare n Sect. 34. No demand of taxes shall be necessary, but it 
is the duty of every person subject to taxation to attend at 
the office of the treasurer (unless otherwise provided) at some 
time during the time mentioned in a previous section of this 
act, and pay his or her taxes, and if any one neglects to pay 
them before the first day of February following the levy of 
the tax, the treasurer is directed to make the same by distress 
and sale of his or her personal property, excepting such % is 
exempt from taxation, and the tax list alone shall be a suff- 
cient warrant for such distress. 

athen he die ecr. 35. When the treasurer distrains goods, he may 

ns goods. 

keep them at the expense of the owner, and shall give notice 
of the time and place of their sale within five days after the 
taking, in the manner usually required to give notice of the 
sale of personal property under execution, and the time of 
sale shall not be more than twenty days from the day of the 
taking; but he may adjourn the day of sale from time to 
time, not exceeding five days, and shall adjourn at least once 
when there are no bidders; and in case of adjournment he 
shall put up a notice thereof at the place of sale. Any surplus 
remaining above the taxes, charges of kgeping, and fees of 
sale, shall be returned to the owner, and the treasurer shall, 
on demand, render an account in writing of the sale and 
charges. 

mae ay, Suct. 36. On the first day of February, the unpaid taxes 

of lien for taxes. for the preceding year shall draw interest as hereinafter 
provided ; and taxes upon real property are hereby made a 
perpetual lien thereon against all persons; and taxes due 
from any person on personal property shall be a lien on any 
real property owned by such person. 

Penalty for Sect. 37. The treasurer shall continue to receive taxes 
non paymentof 


es. after they have become delinquent, until collected by distress 
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and sale, but if they are not paid before the first day of March, 

he shall collect as a penalty for non-payment, from each tax 

payer so delinquent, one: per cent. of the amount of his tax 
additional, and if not paid before the first day of April, he shall 

collect another one per cent. additional, and so on for each full 

month which shall expire before the tax shall have been paid. 

The treasurer shall in all cases make out and deliver to the Prieta 
tax payer a receipt for taxes paid, stating the time of pay- 

ment, the description of the land, the amount of any kind of 

tax, the interest on each, and costs, if any, giving a separate 

receipt for each year, and shall make the proper entries of 

such payment in the books of his office: Provided, That it Proviso. 
shall be the duty of each county treasurer to receive the full 
amount of any county, state, or school tax, whenever the 

same shall be tendered, and give a separate receipt therefor. 

Secr. 38. In all cases where any person shall pay any tax pote 
or any portion thereof that shall thereafter be found to be 
erroneous or illegal, whether the same be owing to clerical or 
other errors, the board of county commissioners shall direct 
the treasurer to refund the same to the tax payer; or in case 
any real property, subject to taxation, shall be sold for the 
payment of such erroneous tax, the error in the tax may at 
any time be corrected as above provided, and shall not affect 
the validity of the sale. 

Secr. 39. On the first Monday in October, 1864, and in ,, Sse an 
each year thereafter, the county treasurer is required to offer 
at public sale at the court house, or if there is no court house, 
at the office of the county treasurer, all lands on which taxes 
of any description for the preceding year or years shall have 
been delinquent and remain due, and such sale shall be made 
for and in payment of the total amount of taxes, interest, and 
cost, due and unpaid on such real property. 

Secr. 40. The county ‘treasurer is required to give notice potice of same 
of the sale by publishing an advertisement thereof in some how paid for. 
newspaper printed in his county if any such there be, and if 
there be no such paper printed in his county, then in the 
newspaper printed in this territory nearest the county seat, 
and by posting a copy of said notice on the door of the court 
house in said county, but if there is no court house, then 
upon the door of the county treasurer’s office, at least four 
weeks before the day of the sale. Such advertisement shall 
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state the time and place of sale, and contain a description of 
the several parcels of real property to be sold, as the same are 
recorded on the tax list, the amount of tax, interest, and costs 
due on each tract, and the names of owners when known, to 
whom taxed. The treasurer is directed to charge and collect, 
in addition to the taxes and interest, the sum of twenty cents 
on each tract of land advertised for sale, when the same is 
included in one line of single column width of the paper in 
which the publication is made, but if the description occupies 
more than one line of such single column width, then the 
same shall be thirty cents for each, which sum shall go into 
the county treasury. ina 

Sect. 41. The county treasurer shall attend at the court 
house or at his own office as herein provided, on the day of 
sale, and then and there, at the hour of ten o’clock in the 
forenoon, proceed to offer for sale separately, each tract or 
parcel of real property advertised for sale, on which taxes and 
costs have not been paid. 

Secr. 42. The purchaser who offers to pay the amount of 
taxes due on any parcel of land for the smallest portion of 
the same, is to be considered the purchaser. The homestead 
is liable to be sold for no tax, save that which is due on itself 
exclusively, and to that end the quantity of land bid may be 
obtained by drawing the division line in any direction so as to 
avoid the homestead. f 

Sect. 43. The treasurer shall continue the sale from day to 
day as long as there are bidders, or until the taxes are paid. 

Secr. 44. The person purchasing any lot or parcel of land 
shall forthwith pay to the treasurer the amount of taxes and 
costs on said lot or parcel of land, and on failure to do so, 
said land shall at once be sold again in the same manner as 
if no sale had been made. 

Sect. 45. No irregularity or informality in the advertise- 
ments shall affect in any manner the legality of the sale or 
the title to any real property conveyed by the treasurer’s deed 
under this act, but in all cases the provisions of this act shall 
be deemed sufficient notice to the owners, of the sale of their 
property. 

Sect. 46. The treasurer shall file in the office of the 
clerk of county commissioners the certificate of the publisher 
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of the newspaper in which the advertisement shall have been 
published, substantially in the following form : 


IA B , publisher of the newspaper, 
printed and published in county of , and Territory of 
Dakota, do hereby certify that the foregoing notice and list 
were published i in the said newspaper once in each week for 
three successive weeks, the last of which publication was 
made prior to the first of , A.D. 18—, and that copies 
of each number of said paper in which said notice and list 
were published, were delivered by carriers or transmitted by 
mail to each of the subscribers to said paper, according to the 
accustomed mode of business in this office. 

A B—, 
Publisher of the 
































Tue TERRITORY OF DAKOTAS gg, 
county, 

The above certificate of publication, subscribed and sworn 
to before me, by the, above-named A——- B—, who is per- 
sonally known to be the person, described in the above certifi- 
cate, on the day of —, 4. D. 18—. 

C D ; 
Clerk of the board of county commissioners 
of county, Territory of Dakota. 




















Secr. 47. If any county treasurer or clerk shall be here- at 
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of any real property sold for the payment of any tax, he ” 
shall he liable to a penalty of not more than one thousand 
dollars, to be recovered by an action in the district court, 
brought by the board of county commissioners, the judgment 
shall be against such treasurer or clerk as the case may be, 
and his. bondsmen, and the proceeds shall go to the school 
fund, and such sale shall be void. 

Sect. 48. When all the parcels of real property advertised 
for sale shall have been offered for sale as provided for in 
this act, and a portion thereof shall remain unsold for the 
want of bidders; it shall be the duty of the treasurer to ad- 
journ the sale to some day, not exceeding two months from 
the time of the adjournment, due notice of which day shall 
be given at the time of adjournment, and also by keeping a 
notice thereof posted in a conspicuous place in the treasurer’s 
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office. The same proceedings shall be had as provided for 
the original sale. 
Iftreasureror Secr. 49. If any treasurer shall fail to attend any sale of 
attend, lands as required by this act, either in person or by a compe- 
tent deputy, he shall be liable to a fine not less than fifty nor 
more than three hundred dollars, to be recovered by an action 
in the district court by the board of county commissioners. 
The judgment shall be against the treasurer and his bonds- 
men, and the proceeds go to the school fund. 
puninesiie Secr. 50. The county treasurer shall make out, sign, and 
giyen: deliver to the purchaser of any real property sold for the pay- 
ment of taxes as aforesaid, a certificate of purchase, describ- 
ing the property on which the taxes and costs were paid by 
the purchaser as the same are described in the record of sales, 
and also how much and what part of each lot was sold. If 
any person shall become the purchaser of more than one par- 
cel of land, he may have the whole put in one certificate. For 
each certificate the purchaser shall pay a fee of twenty cents 
to the treasurer. 
aiats Sect. 51. Such certificate shall be assignable by indorse 
ment. 
soa property Sxct. 52. Real property sold under this act may be re- 
Seemed. deemed at any time before the expiration of three years from 
the date of the sale, by the payment in specie to the clerk of 
the board of county commissioners, to be held by him subject 
to the order of [the] purchaser, the amount for which the same 
was sold and twenty per cent. on the same, with ten per cent. 
interest per annum on the whole amount from the day of sale, 
and the amount of all taxes accruing after such sale with ten 
per cent. interest per annum on such subsequent taxes, unless 
such subsequent taxes have been paid by the person for whose 
Proviso. benefit the redemption was made: Provided, That if real 
property of any minor, married woman, or lunatic be sold for 
taxes, the same may be redeemed at any time within one year 
after such disability be removed upon the terms specified in 
this section, which redemption may be made by the guardian 
or legal representatives. 
Dutyofclerkin Sect. 53. The county treasurer [clerk] shall, upon appli- 
case of redemp- i 
tion. cation of any party to redeem any real property sold under 
the provisions of this act, and being satisfied that such party 
has a right to redeem the same, and upon the payment of the 
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proper amount, issue to such party a certificate of redemption, 
setting forth the facts of the sale substantially as contained 
in the certificate of sale, the date of the redemption, the. 
amount paid, and by whom redeemed; and he shall make 
the proper entries in the book of sales in his office, and shall 
immediately give notice of such redemption to the county 
treasurer. 

Secr. 54. Immediately after’ the expiration of the term of seet {ror 
three years from the date of the sale of any land for taxes 5% 
under the provisions of this act, the treasurer then in office 
shall make out a deed for each lot of land sold and remain- 
ing unredeemed, and deliver the same to the purchaser upon 
the return of the certificate of purchase. 

Secr. 55. The treasurer is required to demand twenty-five Fee for deed. 
cents for each deed made by him on such sales, but any num- 
ber of parcels of land bought by any person may be included 
in one deed, as may be desired by the purchaser. 

Secr. 56. Deed executed by the treasurer shall be sub- Style of deed 


b 
stantially as follows: treasurer to pur- 


chaser. 

Know all men by these presents, that whereas the follow- 
ing described real property (here follows the description) sit- 
uated in the county of , and Territory of Dakota, now 
[was] subject to taxation for the year (or years) A. D. ; 
and whereas, the taxes assessed upon said real property for 
the year (or years) aforesaid, remained due and unpaid at the 
date of the sale hereinafter named; and whereas, the treas- 
urer of the said county did, on the day of ——, 4. D. 
18—, by virtue of the authority in him vested by law, at the 
sale begun and publicly held on the first Monday of ’ 
A.D. 18—, expose to public sale, at the court house, or office 
of the county treasurer in the county aforesaid, in substantial 
conformity with all the requisitions of the statute in such 
case made and provided, the real property above described, 
for the payment of the taxes, interest, and costs, then due 
and remaining unpaid on said property ; and whereas, at the 























time and ‘place aforesaid, A B, of the county of , and 
state of , having offered to pay the sum of dollars 
and cents, being the whole amount of taxes, interest, 





and costs then due and remaining unpaid on said property 
for (here follows the description of the property sold), which 
37 
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was the least quantity bid for; and payment of said sum 
having been by him made to the treasurer, the said property 
was stricken off to him at the time; and whereas, the said 
A B did, on the day of , A.D. 18—, duly assign the 
certificate of the sale of the property to E F, of the county 
of , and , of ; and. whereas, the three years 
have elapsed since the date of said sale, and the said prop- 
erty has not been redeemed therefrom, as provided for by 
law. 

Now, therefore, I, C D, treasurer of the county aforesaid, 
for and in consideration of the said sum to the treasurer paid 
as aforesaid, and by virtue of the statute in such case made 
and provided, have granted, bargained, and sold, and by these 

















presents da grant, bargain, and sell unto the said A B, his 


heirs and assigns, the real property last hereinbefore de- 
scribed, to have and to hold unto him the said A B, his heirs 
and assigns, forever; subject, however, to all the rights of 


-redemption provided by law. In witness whereof I, C D, 


treasurer as aforesaid, by virtue of the authority aforesaid, 
[have] hereunto subscribed my name on this day of 
, 18—. (Name.) 








THE TERRITORY OF DAKOTA, ay 
county, 
I hereby certify that before , in and for said county, 
personally appeared the above-named C D, treasurer of said 








county, personally known to me to be the treasurer of said 


county, at the date of the execution of the above conveyance, 
and to be the identical person whose name is affixed to, and 
who executed the above conveyance as treasurer of said 
county, and who acknowledged the execution of the same to 


be his voluntary act and deed as treasurer of said county, for 


the purposes therein expressed. 
Given under my hand and seal this 
18—. 





day of 





, A. D. 





‘Sxct. 5% The deed, when duly executed, acknowledged, 


-and recorded, shall be prima facie evidence in all courts of 


this territory of the following facts: 1. That the real property 


‘conveyed was subject to taxation for the year or years stated 


in the deed. 2. That the taxes were not paid at any time 
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before the sale. 3. That the property conveyed had not been 
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redeemed from the sale at the date of the deed. And in all , Ofsuits involv- 


deed executed substantially as aforesaid by the treasurer, the 
person claiming title adverse, shall be required to prove, in 
order to defeat the said title, either that the said property was 
not subject to taxation for the year or years named in the 
deed, that the taxes had been paid before the sale, or that the 
property had been redeemed from the sale according to the 
provisions of this act, and that such redemption was made 
for the use of persons having the right of redemption under 
the laws of ‘the territory, but no person shall be permitted to 
question the title acquired by a treasurer’s deed without first 
showing that he or she, or the person under whom he or she 
claims title, had title to the property at the time of the sale, 
or that the title was obtained from the United States after 
the sale, but in any case where any person had paid his taxes, 
and by any mistake of the treasurer such payment does not 
appear upon his books, and the land upon which the taxes 
were paid was afterwards sold, the treasurer’s deed shall not 


ing title by such 
suits involving the title to property claimed by virtue of a deea. 


convey the title: Provided, That in all cases where the Proviso. 


owner of lands sold for taxes shall resist the validity of such 
tax title, he may show fraud committed by the officer selling 
the same or in the purchase, to defeat the same; and if fraud 
is so established, such sale shall be void. 


Sect. 58. When, by mistake or unlawful act of the treas- When iana is 


urer, land has been sold on which no tax was due at the time, 
or whenever land is sold unlawfully, in cOnsequence of any 
other mistake or irregularity rendering the sale void, the 
county shall hold the purchaser harmless by paying him the 
amount of principal and interest and costs to which he would 
have been entitled had the land been rightfully sold, and the 
treasurer and his sureties will be liable to the county for the 


sold 


unlawfally. 


amount of his official bond. Provided, That the treasurer Proviso. 


or his sureties shall be liable only for his own or his deputy’s 
acts. 


Secr. 59. The books and records belonging to the offices eBooks and 


of the clerk of the board of county commissioners and the 
county treasurer, or copies thereof duly certified, shall be 
deemed sufficient evidence to prove the sale of any real prop- 


rds evidence. 
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erty for taxes, the redemption thereof, or the payment of taxes 
thereon. 

Sect. 60. No action for the recovery of real property sold 
for non-payment of taxes shall be, unless the same be brought 
within six years after the date of the sale for taxes aforesaid. 

Secr. 61. Each county is responsible to the state [terri- 
tory] for the amount of tax levied for territorial purposes, ex- 
cepting such amounts as are certified to be unavoidable, 
double, or erroneous assessments, as hereinafter provided. 

Sect. 62. If any county treasurer prove to be a defaulter 
for territorial revenue, such amount shall be made up to the 
territory within the next three years, in such manner as the 
county commissioners may direct; in such cases, the county 
can have recourse to the official bond of the treasurer for 
indemnity. 

Sect. 63. If any county treasurer shall loan out or in any 
way use county funds for private purposes, he shall be liable 
to a fine not exceeding one thousand dollars, for the benefit 
of common schools of the county, to be procured as other 
fines. . 

Sect. 64. The county commissioners shall in January 
and June of each year make a full and complete settlement 
with the county treasurer. 

Sect. 65. When any treasurer goes out of office, he shall 
make a full and complete settlement with the county com- 
missioners, and shall deliver all books, papers, moneys, and all 
other property appertaining to his office, to his successor, tak- 
ing his receipt therefor. 

Secr. 66. Any officer neglecting or refusing to comply 
with this act, for whose negligence no other penalty is pro- 
vided by this act, shall be liable to a fine not exceeding one 
thousand dollars, to be prosecuted by the district attorney for 
the benefit of common schools. 


Approved May 15, 1862. 
W. JAYNE, Governar. 
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CHAPTER ‘70. 


AN ACT RELATIVE TO THE LAW OF ROADS AND THE REGU- 
LATIONS OF PUBLIC CARRIAGES. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


Section 1. ‘Whenever any persons shall meet each other ,, Vehicles keep 
on any bridge or road, travelling with carriages, wagons, sleds, meeting each 
sleighs, or other vehicle, each shall pass to the right of the 
middle of the travelled part of such bridge or road, so that 
the respective carriages, or other vehicles aforesaid, may pass 
each other without interference. 

Segor. 2. Every person offending against the provisions of ,,2°"™%2,0re"* 
the preceding section shall, for each offence, forfeit a sum 
not exceeding twenty dollars, and shall also be liable to the 
party injured for all damages sustained by reason of such 
offence. 

Sect. 3. No person owning or having the direction or , Nointemperate 
control of any coach or other vehicle, running or travelling guployed. 
upon any road in this territory, for the conveyance of passen- 
gers, shall employ or continue in employment any person to 
drive such coach or other vehicle, who is addicted to drunken- 
ness, or to the excessive use of intoxicating liquors, and if 
any such person shall violate the provisions of this section, he 
shall forfeit a sum not less than ten and not exceeding fifty 
dollars, and shall be liable for all damages sustained. 

Sacr. 4. It shall not be lawful for the driver of any car- , Animals to be 
riage or other vehicle used for the conveyance of passengers, Paty- 
to leaye the horses attached thereto while any passenger 
remains in or upon the same, without making such horses 
fast with a sufficient halter, rope, or chain, or without some 
suitable person to take the charge or guidance of them, so as 
to prevent their running; and if any such driver shall violate 
the provisions of this section, he and his employer or em- 
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ployers, jointly and severally, shall forfeit a sum not exceeding 
twenty dollars; but no prosecution shall be commenced 
therefor after the expiration of three months from the time of 
committing the offence. 

Secr. 5. The owners of every carriage or other vehicle, 
running or travelling upon any road or public highway, for 
the conveyance of passengers for hire, shall be liable, jointly 
and severally, to the party injured, in all cases, for all damages 
done by any person in the employment of such owners as a 
driver, while driving such carriage, to any person, or to the 
property of any person, whether the act occasioning such 
injury or damage be wilful, negligent, or otherwise, in the 
same manner as such driver would be liable. 

Sct. 6. This act to take effect from and after its passage. 


Approved May 5, 1862. 
W. JAYNE, Governor. 


CHAPTER 71. 


AN ACT CONFERRING POWERS UPON THE BOARD OF 
COUNTY COMMISSIONERS RESPECTING ROADS. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


ee ene Sxction 1. That it shall be the duty of the board of 


county commissioners of the several counties of this territory, 
to divide their respective counties into convenient road dis- 
tricts; to appoint a road supervisor in each district, and to 
make all needful rules and orders for the opening and work- 
ing of all roads in said counties; for the building and re- 
pairing of bridges; respecting the duties of road supervisors, 
and all other matters pertaining to roads in their respéctive 
counties. Said commissioners may also hear petitions for 
county roads, order the location of such roads, and appoint 
commissioners to survey, view, and locate the same. 

Sect. 2. This act shall take effect from and after its 
passage, and approval by the governor. 


Approved May 14, 1862. 
W. JAYNE, Governor. 
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CHAPTER 72. 


AN ACT TO ESTABLISH THE WIDTH OF TERRITORIAL 
AND COUNTY ROADS? 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota : 

Section 1. That all territorial roads not otherwise speci- , Width of terri- 
fied, shall be and are hereby required to be eighty feet wide. 

Sgor. -2. All county roads not otherwise specified, shall be sunan of, 
and are hereby declared to be eighty feet wide. 

Sect. 3. This act shall take effect from and after its pas- „poze fect, 
sage, and approval by the governor. 


Approved April 10, 1862. 
W. JAYNE, Governor. 


CHAPTER 73. 
AN ACT TO ESTABLISH CERTAIN TERRITORIAL ROADS. 


Be it enacted by the Legislative Assembly of the Territory 
of Dakota: 


Szorron 1. That John R. Wood, Wiliam Frisbie, and ,, Commissoners 
B. M. Smith, be and are hereby appointed commissioners to mencing opposite 
locate, mark, survey, and establish a territorial road starting 
frem a point on the Missouri river, nearly opposite Ponka, 
Nebraska Territory; thence, via Elk point, Brule creek, and 
Commerce city, to Sioux falls. 

Secr. 2. That B. Fowler, Barclay Jarrett, and B. Oleson go oimisionets 
be and are hereby appointed commissioners to locate, mark, mencing at 
survey, and establish a territorial road from Yankton to 
Sioux Falls city, thence to the state line of Minnesota in the 
direction of New Ulm. 

Sect. 3. The said commissioners, or a majority of them, „Eom longs 
shall have until the first day of November next to locate, 4#% 
survey, and establish said road. 
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Ifcommission- Secr, 4. Should any of the above-named commissioners 
fail to serve, those serving shall have power to appoint substi- 
tutes, whose duties shall be the same as herein given to the 
other commissioners. 

pagpenses, how Sct. 5. The expenses incurred in the surveying, marking, 
and establishing of said roads, shall be paid gratuitously by 
those interested in the establishment of the same. 

Surveyor to Sect. 6. After the said roads shall be surveyed and 


aai located, it shall be the duty of the surveyor of said roads, on 
or before the first day of December next, to file, in the office 
of the register of deeds of each county through which said 
road or roads may pass, a plat of so much of said road as 
passes through said county. 

Take efect; Secr. 7. This act to take effect from and after its pas- 


sage. 


Approved April 10, 1862. 
W. JAYNE, Governor. 


CHAPTER 74. 


AN ACT TO LOCATE A TERRITORIAL ROAD FROM YANKTON 
TO THE BIG SIOUX RIVER. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota : 


Commissioners. SgoTION 1. That John Stanage, Austin Cole, and Hugh 
Compton, be and are hereby appointed commissioners to 
locate, mark, survey, and establish a territorial road from 
Yankton by the way of Vermilion, Elk point, and Willow 
post-office, thence diverging, one branch to terminate at a 
point on the Big Sioux river at or near the dwelling-house of 
John McBride in section 22, in township 89, north of range 
48 west, and the other branch of said road to terminate ata 
point on the Big Sioux river at or near the dwelling-house of 
Austin Cole and F. M. West in section 2, in township 89, 
north of range 48 west. 

Meet where Sect. 2. The said commissioners, or a majority of them, 
shall meet at the town of Yankton on the first Monday of 
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August, a. D. 1862, at the hour of 2 o’clock, P. M. of said day, 
and thence proceed to locate, survey, and mark said road. 
Sct. 3. In case a majority of the above-named commis- , temalonty not 
sioners should fail to convene on the day as provided in sec- 
tion two, it shall be the duty of the commissioners that may 
be in attendance on the day as specified, to appoint substi- 
tutes, whose duties and powers shall be the same as herein 
given to the other commissioners. 
Sect. 4. The expenses incurred in the surveying, marking, pag Penge; how 
and establishing of said road, shall be paid by the several 
counties through which said road may pass, in proportion to 
the distance and the time employed in locating said road 
through each county respectively. 
Sect. 5. The commissioners and surveyor of said road Compensation. 
shall each receive two dollars per day for every day actually 
employed in surveying and locating said road. 
Secr. 6. After the said road shall be surveyed and located, ae 
it shall be the duty of the surveyor of said road, on or before 
the tenth day of September next, to file in the office of the 
register of deeds of each county through which said road may 
pass, a plat of so much of said road as passes through said 
county. 
Sect. 7. This act to take effect from and after its passage, | Teke effect, 
and approval by the governor. 


Approved April 5, 1862. 
W. JAYNE, Governor. 


CHAPTER 75. 


AN ACT TO ESTABLISH A TERRITORIAL ROAD FROM THE BIG 
SIOUX RIVER, BY WAY OF BRULE CREEK, VERMILION, 
AND INTERSECT THE ROAD FROM SIOUX CITY TO YANK- 
TON. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


Section 1. That Ole Anderson, Louis Johnson, and Wil- commissioners. 
liam Frisbie, be and they are hereby appointed commissioners 
to locate a territorial road, commencing at or near the hotel 


442 ROADS. [CHAP. LXXVI. 


of S. B. Mulhollund, in the town of Vermilion, and running 
up a ravine north-east of said house to a point near the resi- 
dence of A. P. Eckels; thence east on the best and most 
direct route via Brule Creek to the Big Sioux river, near the 
house of M. M. Rich. 

alee’ Whien Sect. 2. It shall be the duty of the said commissioners to 
meet at the house of William Frisbie, on or before the first 
of July, 1862, and proceed, with a competent surveyor and 
other necessary help, to locate said road. 

gu sad la Sect. 3. Said commissioners shall make a report of the 
location of said road, subscribed by them, and cause a copy 
of the same to be filed in the office of the secretary of the 
territory, on or before the first day of September, 1862. 

week? effect, Secr. 4. This act shall take effect and be in force from 
and after its passage. 


Approved May 14, 1862. 
W. JAYNE, Governor. 


CHAPTER 76. 


AN ACT TO LOCATE AND ESTABLISH A TERRITORIAL 
ROAD. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota : 


Commissioners. SzcTion 1. That William Benedict, J. Whitchorn, and 
Gustaf Jacobson, are hereby appointed commissioners to 
survey, stake, and locate a “ territorial road,” commencing on 
section No. 15, in township No. 92, north of range No. 52 
west, near the house of William Benedict; thence westerly, 
by the nearest and most practicable route, to the town of 
Yankton. 

peke effect, Sect. 2. This act shall take effect from and after its 

passage, and approval by the governor. 


Approved April 24, 1862. 
l W. JAYNE, Governor. 
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CHAPTER 77. 


AN ACT TO ESTABLISH A TERRITORIAL ROAD FROM THE 
TOWN OF VERMILION TO YANKTON. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


Section 1. That George Pratt, Ole Botlfson, [and] O. B. Commissioners. 
Wheeler, be and they are hereby appointed commissioners to 
locate a territorial road, commencing at a point near the resi- 
dence of H. Compton, in the town of Vermilion, running 
nearly north, to a grove formerly claimed by T. W. Jewell, 
thence crossing the Vermilion river, and striking Clay creek 
near the residence of J. Seiverson, thence along the bluffs to 
the ferry of J. B. Greenway, on Dakota river, thence to Yank- 
ton. 
Secr. 2. Tt shall be the duty of the commissioners, or a „Meet, when 
majority of them, to meet at the house of George Pratt on or 
before the first day of September, a. p. 1862, and proceed 
with a competent surveyor to locate said road, and to select a 
person to fill the commission. 
Secr. 3. Each county shall.pay the expenses incurred in Odea Hon 
locating, surveying, marking, and staking the same in the said 
county. i 
Sect. 4. The surveyor shall be entitled to receive two Compensation. 
dollars and fifty cents per day, while engaged in locating the 
same. It shall be the duty of the commissioners to file in the Plt filed. 
office of the register of deeds in each county through which 
said road passes, a plat of so much of said road as is contained 
in the respective counties. 
Sect. 5. This act shall take effect and be in force from | Take effect, 
and after its passage. 


Approved May 18, 1862. 
W. JAYNE, Governor. 
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CHAPTER 78. 


AN ACT TO LOCATE AND ESTABLISH A TERRITORIAL ROAD 
FROM YANKTON, VIA SMUTTY BEAR’S CAMP, BON HOMME, 
SPRINGFIELD, AND NESHUDA, TO THE MOUTH OF CHO- 
TEAU CREEK. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


Commissioners. SECTION 1. That Henry Brooks, C. C. Cooper, and Sam- 
uel Mortimer, be and they are hereby appointed commis- 
sioners to locate and establish a territorial road from Yankton, 
via Smutty Bears Camp, Bon Homme, Springfield, and 
Neshuda, to the mouth of Choteau creek. 

acute when Sect. 2. It shall be the duty of said commissioners or a 
majority of them, to meet at Yankton on or before the first 
Monday in June next, and proceed to locate said road. 

Their powers. SECT. 3. Said commissioners shall have power to employ 
all necessary help for the location of said road, and that said 
commissioners be paid at the rate of two dollars per day, 
while necessarily engaged in making the said location. 

Expenses, how Sect. 4. Each county shall pay the expenses incurred in 
e locating, surveying, marking, and staking the same in the 
said county. l 
Ifmajoritydo SECT. 5. If a majority of the commissioners do not meet 
pea at the time prescribed, it shall be the duty of such as are 
there, to fill the commission and proceed to locate the same, 
and mark, and plat, and file the same, in the county clerk’s 
office of the county through which it passes. 

Take effect, Sect. 6. This act shall take effect immediately upon its 

et passage, and approval by the governor. 


Approved April 5, 1862. 
W. JAYNE, Governor. 
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RIGHTS OF PERSONS. 





CHAPTER 79. 


AN ACT TO DEFINE THE RIGHTS OF PERSONS WHO ARE 
ACCUSED OF CRIMES AND OFFENCES. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


Section 1. No person shall be held to answer for criminal ,, Held to answer 
offence, unless on the presentment or indictment of a grand offences only, 
jury, except in cases of impeachment, or in cases cognizable 
by justices of the peace, or arising in the army, or in the 
militia when in actual service in time of war or public 
danger. 

Secr. 2. In all criminal prosecutions the accused shall en- , Rights of ac- 
joy the right to be heard by himself and counsel; to demand 
the nature and cause of the accusation against him; to meet 
the witnesses face to face; to have compulsory process to 
compel the attendance of witnesses in his behalf, and in pros- 
ecutions by indictment or information, to a speedy public 
trial by an impartial jury of the county or district wherein 
the offence shall have been committed, which county or dis- 
trict shall have been previously ascertained by law. 

Sect. 3. No person indicted for an offence shall be con- BA person oon 
victed thereof, unless by confession of his guilt in open court, ¥he- 
or by admitting the truth of the charge against him by his 
plea or demurrer, or by the verdict of a jury accepted and re- 
corded by the court. 

Sect. 4. No person shall be held to answer on a second , Noperson held 
indictment for an offence of which he has been acquitted by ®t same offence, 
the jury, upon the facts and merits, upon a former trial; but 
such acquittal may be pleaded by him in bar of any subse- 
quent prosecution for the same offence, notwithstanding any 
defect in the form or in the substance of the indictment on 
which he was acquitted. 

38 
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Ifacquittedon SECT. 5. If any person who is indicted for an offence 

ground of vari- k x . . 

ance, &e. shall, on his trial, be acquitted upon the ground of a variance 
between the indictment and the proof or upon any exception 
to the form or the substance of an indictment, he may be 
arraigned again on a new indictment, and may be tried and 
convicted for the same offence, notwithstanding such former 
acquittal. 

No punishment Sct. 6. No person who is charged with any offénce 

until convicted, è 

how: against the law, shall be punished for such offence, unless he 
shall have been duly and legally convicted thereof, in a court 
having competent jurisdiction of the cause and of the 
person. 

= tis effect, Sect 7. This ‘act shall take effect and be in force from 
and after its passage, and approval by the governor. 


Approved April 30, 1862. 
W. JAYNE, Governor. 











SALVAGE. 


CHAPTER 80. 
AN ACT RELATIVE TO SALVAGE. 


‘Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


When bost, ‘Section 1. When any boat, canoe, or other vessel or raft 
may be secured ' shall be lost, wrecked, or found adrift and in a perishable con- 
‘with what effect. dition, on or in any river in this territory, any person may take 
up and secure the same, at or near the place where found, and 
may retain the same against the rightful owner or owners 
thereof, until salvage be paid; or may have and maintain a 
civil action against such owner or owners for the amount of 
salvage due, under the provisions of this chapter. 

„genu, todo Sgor. 2. Whenever any boat, canoe, or other vessel or raft, 
shall be taken up and secured, if the same shall exceed the 
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value of ten dollars, the taker up shall forthwith go before the 
justice of. the peace nearest to the place, and in the precinct 
where such property shall have been secured, and make oath. 
that the property was wrecked or lost, and found adrift, with- 
out the consent of the owner, as he believes, and was ina 
perishable condition, and that he was not directly or indirectly 
instrumental in causing the property to be so wrecked, lost, 
set adrift, or placed in a perishable condition ; and shall further 
state, under oath, a description and the quantity and quality 
of such property, and the tigne it was taken up and secured, 
and that he has not secreted or disposed of, directly or indi- 
rectly, any part thereof; and shall forthwith put up notices in 
three public places near the place, and in the county in which 
said property was so taken up and secured, describing said 
property, and the time it was taken up, and notifying the 
owner thereof to prove property, pay charges, and take the 
same away. 

Sect. 3. If the owners shall apply for and identify said Doty ofowners. 
property by proof, under oath, certified by any person author- 
ized to administer the same, within thirty days from the day 
on which the same was taken up, and shall pay to the person 
so taking up and securing the same, the sum of five dollars for 
taking up and fifty cents per day for keeping said property, for 
each day that has expired between the day the said property 
was taken up and that on which the said owner shall have 
applied for and identified the same, he shall be permitted 
to take the same away; and, if the person so taking up | Iftaken up, 
said property shall refuse to deliver the same to the owner 
thereof, or his agent, after being tendered the amount above 
described, the said owner may apply to the nearest justice of 
the peace of the county in which said property was so secured, 
and before him prove his right of possession to the same; 
whereupon the said justice of the peace, if the property is not 
valued at more than one hundred dollars, shall receive the 
sum due for taking up and keeping said property, and shall 
forthwith issue a writ of restitution directed to the sheriff or 
constable of his county. 

Sect. 4, Said sheriff or constable shall thereupon proceed „Sherif or con- 
to take said property and deliver the same into the possession 
of the person legally entitled to the same; and the fees of said Pees hew paia. 
justice, as well as [of] the witnesses and officers executing 
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the same, and all other costs arising from said examination 
and restitution, shall be paid by the person taking up and 
vautProperty securing such property; but, if said property is valued at more 
than onehun- than one hundred dollars, the said justice, after hearing the 
testimony in the case, shall take the same down in writing, 
and shall certify, to the clerk of the district court of his proper 
county, all his proceedings in the case, and a copy of all testi- 
mony taken therein, with a bill of costs incurred before him; 
and the said clerk of the district court, if satisfied that the 
person so applying, from the tegtimony given, is entitled to 
the possession of the said property, shall receive the amount 
due to the person so taking up and securing the same, and 
shall forthwith issue a writ of restitution, requiring the sheriff 
of the county to cause the property to be placed in the posses- 
sion of the persons so appearing to be entitled to the same; 
and the said person, so taking up and securing the said prop- 
erty, shall be liable for all costs. 
apibrpery net = Sect. 5. If said property shall not be applied for previous 
juin thirty to the expiration of thirty days from the date of its being taken 
up, then the person taking up and securing the same shall 
notify the justice of the peace, before whom he made oath in 
the first instance, relative to the taking up and securing said 
property, and it shall be the duty of said justice of the peace 
to cause three disinterested persons to examine and assess, 
under oath, the value of said property so taken up, its position 
and condition, and make report of said examination and assess- 
If property ment to the said justice; and, if the property is assessed at 
dollars. more than ten dollars, the said justice shall forthwith cause a 
description and valuation of said property to be published in 
a newspaper of his county, for three successive weeks, and 
notice given that unless the owner of the said property shall 
appear and identify the same, and pay the charges incurred 
thereon, within fifty days, the property will be sold to pay the 
same ; and, if there is no paper printed in his county, the same 
notice, description, and valuation of said property shall be given, 
by posting up the same in three public places within his county. 
oi eroverty a Secor. 6. At the expiration of thirty days from the date of 
Tn by aed said notice, if the property remains unclaimed and exceeds 
how, the value of one hundred dollars, said justice shall certify to 
the clerk of the district court of his proper county, a copy of 
all his doings in the case; and on receipt of said certified 
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copy of the proceedings, the clerk of the district court shall 
direct the sheriff, under the seal of the court, tọ sell said prop- 
erty at public sale, to the highest bidder, for cash, whereupon 
the sheriff shall give such notice of the time and place of said 
sale, not less than ten days, as will make the sale five days 
subsequent to the expiration of the fjfty days’ notice given by 
the justice of the peace. 

Seot. 7. The sheriff shall pay the amount received for said _ ofthe pro- 
property to the clerk of the district court, who shall pay all ees 
costs which have accrued in the taking up, assessing, adver- 
tising, or otherwise allowing the same fees, as are allowed in 
all other civil cases for the same duties; and allowing the 
person taking up and securing said property to select between 
receiving five dollars for taking up and securing, and thirty 
dollars for keeping the same,.or twenty-five per cent. on the 
net proceeds of the-sale thereof; the remainder of the proceeds 
of said sale shall be paid into the county treasury, the clerk of 
the district court taking the treasurer’s receipt thereof, and 
shall be paid to the owner of such property, if application and 
satisfactory proof of such ownership be made within one year 
from the day of the sale of said property. 

Secr. 8. If any property shall be assessed at one hundred | Ifless than i. 
dollars or less, then the justice of the peace, instead of certi- a"s. 
fying his doings to the clerk of the district court, as provided 
for in section six, shall, at the expiration of thirty days from 
the date of the notice to publisher, as provided for in this 
chapter, direct the sheriff or some constable to sell said prop- 
erty at public sale, to the highest bidder for cash, giving not 
less than twenty days’ notice thereof; and said justice shall 
receive and dispose of the proceeds of such sale in the same 
manner and under the same regulations in all respects; and 
the amount, if any remaining, after paying the demands 
against said property, shall be paid to the county treasurer, 
subject to be claimed in the same manner as is provided for 
any sale made under the provisions of this chapter, under the 
authority of the clerk of the district court. 

Sect. 9. Jn all cases when the property so taken up shall, afleer than ten 
in the opinion, under oath, of the person taking up and 
securing the same, not exceed the value of ten dollars, then, 
and in that case, the person so taking up and securing said 
property, shall forthwith give notice by posting up three writ- 
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ten or printed notices, in three of the most public places in 
the neighborhood, where such property was taken up and 
secured: and if the owner shall apply therefor, prove property, 
and pay one dollar for taking up and securing, and twenty- 
five cents per day for keeping the same, then said property 
shall forthwith be delivergd to said owner; and in case of the 
refusal of any person having taken up and secured said prop- 
erty, he shall be proceeded against in the same manner as 
prescribed in section three of this chapter, for persons refusing 
to deliver to the owner thereof any property exceeding the 
value of ten dollars, so taken up and secured; and if no per- 
son shall apply for and prove his right to possess said prop- 
erty, for twenty days from the date of the taking up and se- 
curing the same, then the property may be removed from the 
water, or otherwise disposed of by the person so taking -up 
and securing the same, for his own use or benefit. 

Secor. 10. No canoes belonging to Indians, or cribs of 
lumber or logs shall be subject to the provisions of this chap- 
ter, but it shall be returned to the owners thereof, on applica- 
tion for and proof of the right to possess the same: Provided, 
That rafts or cribs of lumber, staves or logs, not purposely 
put adrift by the owners thereof, or their agents, for the pur- 
pose of driving the same, but shall have broken away contrary 
to the desire and against the will of the owners or the agents, . 
and which may be subject to be injured and broken to pieces 
if suffered to proceed, shall be subject to all the provisions of 
this chapter. 

Secr. 11. The owner or his agent, on proof of ownership, 
before a justice of the peace, at any time previous to the day 
of sale, shall, on payment of five dollars for taking up the 
same, and fifty cents per day for each day thereafter, for keep- 
ing said property, together with any and all legal costs in- 
curred for advertising, assessing, or otherwise, shall be entitled 
to the immediate possession of the property so taken up and 
secured. 

Secr. 12. If any person unlawfully detain or embezzle 
property wrecked, lost, or adrift, contrary to the provisions of 
this chapter; or shall neglect to keep in safety, or shall allow 
the same to get aground after he shall have taken up and 
secured property, as aforesaid, the person so offending shall 
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be liable to pay double damages to the party injured, in a 
civil action before any court having competent jurisdiction. 

Secr. 13. If any clerk of the district court, justice of the , 11527 public 
peace, or other officer receiving money under the provisions money received. 
of this chapter, shall secrete or embezzle the same, or any 
part thereof, such clerks or other officer shall forfeit fourfold 
the value thereof, to be recovered in a civil action in any 
court having competent jurisdiction, one half to the party in- 
jured, and the other half to the use of the county in which 
said cause may be tried. 


Secr. 14. When any person shall make oath before any ,, When person | 


justice of the peace that he has lost any property by wreck or }!$ beliefof prop- 


the rising of the waters or other accident, and that he has ®t &e. 
good cause to believe that such property so lost is secreted by 
or in the possession or custody of any other person, it shall 
be lawéul for such justice of the peace, by warrant, under his 
hand, to direct any constable to search for and take into his 
custody and charge the property so secreted or in the posses- 
.sion of any person; and the person so secreting or having 
such property in his possession shall not be entitled to salvage, 
and shall be further liable to pay a fine of not more than 
twenty nor less than five dollars, for the use of the county, 
upon being convicted of secreting or having such property in 
his possession, without advertising, as provided for in this 
chapter. 

Sect. 15. No loose saw logs, of pine or other wood, float- Jae oe 
ing in any stream of this territory, shall be taken up or stopped, ®t- 
without the consent or authority of the owner thereof, under 
the penalty, if said logs are marked or branded as required by 
law, of double the price of said logs so taken up or stopped ; 
to be recovered in a civil action, before any court having com- 
petent jurisdiction. 

Sect. 16. Whenever any saw logs, owing to high waters, ,it%¥ lo ar 
shall float or drift on the premises of any person, and shall Prem 
there stop or lodge, the owner shall have authority to remove 
the same, doing as little damage to the fences, trees, or other 
property, as possible; and any person who shall attempt to 
prevent the owner of any logs, or his agent, taking said logs, 
shall be liable to a fine of not more than five dollars for every 
such offence. 

Secr. 17. When saw logs or timber shall have lodged or tor two montis, 
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stopped on the premises of any person in this territory, and 
no person shall appear tv claim the same for the space of two 
months, the owner [or] occupant of said land may convert 
the said logs or timber to his own use. 

„Aemet Secr. 18. Any person who shall wilfully cut, split, or 

marked saw logs. otherwise injure any saw log that is marked or branded, or 
shall wilfully drive any saw logs into any slough, or on any 
island or bottom land, with a view. to secrete the same, shall 
be liable to pay double damages to the owner of such logs. 

ae Sect. 19. This act to take effect from and after its pas- 
sage, and approval by the governor. 


Approved May 15, 1862. 
W. JAYNE, Governor. 











SCHOOLS. 


CHAPTER 81. 


AN ACT FOR THE REGULATION AND SUPPORT OF 
COMMON SCHOOLS. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


County com- © SECTION 1. That the board of county commissioners of 
missioners to ap- 


point superinten- each county shall appoint a county superintendent of public 


instruction. 
He shall take SECT. 2. The county superintendent of public instruction 
oath and give ` 
bond. shall have charge of the common-school interests of the 


county He shall, before he enters upon the discharge of 
the duties of his office, take and subscribe an oath or affirma- 
tion to support the constitution of the United States, and the 
act organizing this territory, and faithfully to discharge the 
duties of his office, which oath or affirmation shall be filed 
in the office of the register of deeds. He shall also exe- 
cute a bond with approved security, payable to the board of 
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county commissioners, for the use of common schools in 
said county, in a sum to be fixed by the said commissioners. 
Said bond must be approved by the register of deeds, and 
filed in his office. 

Sect. 3. It shall be the duty of the board of county com- p Grim sioner 
missioners to divide the county into a convenient number of t° districts. 
districts, and divide the same when the interests of the inhab- 
itants of the several districts may require it; and shall de- 
scribe and number the school districts of the county, anda 
copy of the paper or papers containing such description shall 
be delivered by the register of deeds to the county superin- 
tendent of public instruction. 

Sect. 4. It shall be the duty of the judge of probate, on , Judge of pro- 


the first Monday of April in each year, to furnish the county superintendent 
superintendent of public instruction with a statement of money yearly. 
the amount of money in the county treasury belonging to 
the school fund, and he shall pay the same upon the order of 


the said superintendent. 


DUTIES OF THE COUNTY SUPERINTENDENT. 


Secr. 5. It shall be the duty of the county superintendent , Sopermiendent 
of public instruction, on the second Monday of April in each fits’ when 
year, or as soon thereafter as he shall receive the state- 
ment of the judge of probate, certifying the amount of money 
in the county treasury, for the use of common schools for 
the current year, to apportion such amount to the several 
districts, or parts of districts, within the county, in propor- 
tion to the number of white children residing in each, over 
the age of five, and under the age of twenty-one years, as the 
same shall appear from the last annual reports of the clerks 
of the respective districts, and he shall draw his order on the 
county treasurer in favor of the several district treasurers 
for the amount apportioned to each district: Provided, No Proviso. 
district shall be entitled to receive any portion of the common- 
school fund in which a common school has not been ramen 
at least three months during the year. 

Sect. 6. He shall visit each school in the county at least _ Vist schools, 
once each term, for the purpose of examining into the condi- 
tion of the school, of ascertaining the text-books used, and 
of giving such advice as he may deem proper, in reference to 
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the course of studies pursued, and the general interests of the 
school. i 

Secr. 7. He shall see that the annual reports of the clerks 
of the several school districts in his county are made correctly, 
and in due time. 

Sect. 8. He shall examine annually, all persons offering 
themselves as teachers of common schools in his county, in 
regard to moral character, learning, and ability to teach school, 
and he shall give to each person examined and found qualified 
to teach, a certificate signed by him, officially, and any person 
receiving such certificate, shall be deemed a qualified teacher 
within the meaning of this act. 

Sect. 9. Whenever a school district shall be formed in any 
county, the county superintendent of public instruction of 
such county shall, within fifteen days thereafter, prepare a 
notice of the formation of such district, describing its boun- 
daries, and stating the number thereof, and appointing a time 
and place for the district meeting. He shall cause the notice 
thus prepared, to be posted in at least five public places in the 
district, at least ten days before the time appointed for such 
meeting. 

Secr. 10. The county superintendent of public instruc- 
tion shall perform all other duties of his said office that now 
are, or hereafter may be, prescribed by law, and he shall de- 
liver to his successor within ten days after the expiration of 
his term of office, all the books and papers appertaining to 
his office. 

Sect. 11. If a vacancy occurs in the office of county su- 
perintendent of public instruction, by death, resignation, or 
otherwise, notice thereof shall be given by the register of 
deeds to the board of county commissioners, who shall, as 
soon as practicable, appoint some suitable person to fill the 
vacancy, and the person receiving such appointment shall, be- 
fore entering upon the discharge of the duties of his office, 
file his oath or affirmation in the register of deeds’ office, as 
hereinbefore provided, and he shall discharge all the duties of 
the office of county superintendent of public instruction until 
a successor is elected and qualified. He shall also give a like 
bond to that required by this act to be given by the county 
superintendent of public instruction. 

Sect. 12. The inhabitants qualified to vote at a school 
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district meeting, lawfully assembled, shall have power: 1. To , Powers of | 
appoint a chairman to preside at said meeting in the absence meeting. 


of the director. 2. To adjourn from time to time. 3. To 
choose a director, clerk, and treasurer, who shall possess the 
qualifications of voters as prescribed in the next section of this 
act, at the first and each annual meeting thereafter. 4. To 
designate by vote a site for a district school-house. 5. To 
vote a tax annually, not exceeding one half of one per cent. 
on taxable property in the district, as the meeting shall deem 
sufficient to purchase or lease a site: Provided, When not in- 
cluded within the limits of an incorporated town or village, said 
site shall not contain less than one acre, and to build, hire, or 
purchase such school-house, and to keep in repair and furnish 
the same, with the necessary fuel and appendages. 6. To 
vote a district tax annually, not exceeding one fourth of one 
per cent. on the taxable property in the district for the pay 
of teachers’ wages in the district. 7. To authorize and 
direct the sale of any school-house, site, or other property 
belonging to the district, when the same shall no longer be 
needful for the use of the district. 8. To vote such tax as 
may be necessary to furnish the school-house with black- 
boards, outline maps, and apparatus necessary for illustrating 
the principles of science, or to discharge any debts or liabili- 
ties of the district, lawfully incurred: Provided, The said 
tax shall not exceed one fourth of one per cent. per annum. 
9. To give such direction and make such provision as may be 
deemed necessary in relation to the prosecution or defence of 
any suit or proceeding in which the district may be a party. 
10. To alter or repeal their proceedings from time to time as 
occasion may require, and to do any other business contem- 
plated in this act. 

Sect. 13. The following persons shall be entitled to vote 
at any district meeting: all persons possessing the qualifi- 
cations of electors, as defined by the act organizing this 
territory, and the laws of said territory, and who shall be 
residents of the district at the time of offering to vote at such 
election. 

Secr. 14. If any person offering to vote at a school-district 
meeting shall be challenged as unqualified by any legal voter, 
thie chairman presiding shall declare to the person challenged 
the qualifications of a voter, and if such challenge be not 
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withdrawn, the chairman, who is hereby authorized, shall 
tender to the person offering to vote, the following oath or 
affirmation: “ You do solemnly swear (or affirm) that you 
are an actual resident of this school district, and that you are 
qualified by law to vote at this meeting.” Any person, taking 
such oath or affirmation, shall be entitled to vote on all ques- 
tions voted upon at such meeting. 

Sect. 15. Every school district shall be deemed duly 
organized when the officers constituting the district board 
shall be elected; they shall signify their acceptance to the 
county superintendent, in writing, which he shall file in his 
office. Every person duly elected to the office of director, 
clerk, or treasurer of any school district, who shall refuse or 
neglect, without sufficient cause, to accept of such office and 


„serve therein, or who, having entered upon the duties of his 


office, shall neglect or refuse to perform any duty required of 
him by the provisions of this act, shall forfeit the sum of ten 
dollars. 

Sect. 16. The officers of each school district shall be a 
director, clerk, and treasurer, who shall constitute the district 
board, and who shall hold their respective offices until the 
annual meeting next following their election or appointment, 
and until their successors are elected and qualified. 

Sect. 17. Every school district, organized in pursuance of 
this act, shall be a body corporate, and shall possess the usual 
powers of a corporation for public purposes, by the name and 
style of school district No. (such a number as may be 
designated by the county commissioners), county (the 
name of the county in which the district is situated), Territory 
of Dakota, and in that name’ may sue and be sued, and be 
capable of contracting and being contracted with, and holding 
such real or personal estate as it may come in possession of 
by will or otherwise, or as is authorized to be purchased by 
the provisions of this act. 

Scr. 18. An annual meeting of each school district shall 
be held on the last Saturday of September of each year, at 
such hour as the board of directors shall name. Special 
meetings may be called by any member of the district board, 
or by any five legal voters, but notice of such special meeting, 
stating the purposes for which it is called, shall be posted in 
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at least three public places within the district, ten days pre- 
vious to the time of meeting. 

Secr. 19. Whenever the time for holding an annual | When time | 
meeting: in any district shall pass without said meeting being ™eeting. 
held, the clerk, or, in his absence, any other member of the 
district board, within twenty days after the time for holding 
said annual meeting shall have passed, may give notice of a 
special meeting by putting up written notices thereof in three 
public places within the district, at least five days previous to 
the time of meeting; but if such meeting shall not be notified 
within twenty days as aforesaid, the county superintendent 
may give notice of such meeting in the manner provided for 
forming new districts, and the officers chosen at such special 
meeting shall hold their offices until the next annual meeting, 
and until their successors are elected and qualified. 

Sect. 20. The qualified voters at each annual meeting, or wee 
at any special meeting duly called, may determine the length 
of time a school shall be taught in their district for the then 
ensuing year, which shall not be less than three months, and 
whether such school shall be taught by a male or female 
teacher, or both, and whether the school money to which the 
district may be entitled shall be applied to the support of the 
summer or winter term of the school, or a certain portion to 
each; but if such matters shall not be determined at the 
annual or any special meeting, it shall be the duty of the 
district board to determine the same. 

Sect. 21. The director of each district shall preside at all , Duties of airee- 
district meetings, and shall sign all orders drawn by the clerk, — 
authorized by a district meeting or by the district board, upon 
the treasurer of the district for moneys collected or received 
by him to be disbursed therein. He shall appear for and in 
behalf of the district in all suits brought by or against the 
district, unless other direction shall be given by the voters of 
such district, at a district meeting. 

Sect. 22. The clerk of each district shall record the pro- Duties of clerx. 
ceedings of his district in a book provided by the district for 

that purpose, and enter therein copies of all reports made by 
him to the county superintendent, and he shall keep and 
preserve all records, books, and papers belonging to his office, 
and deliver the same to his successor in office. 

Sect. 23. The said clerk shall be clerk of the district cf 
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board and of all district meetings when present; but if such 
clerk shall not be present at any district meeting, the voters 
present may appoint a clerk of such meeting, who shall cer- 
tify the proceedings thereof, and the same shall be recorded 
by the clerk of the district. 

Secr. 24. It shall be the duty of the clerk to give at least 
ten days notice previous to any annual or special district 
meeting, by posting up notices thereof at three or more public 
places in the district, one of which notices shall be affixed to 
the outer door of the school-house, if there be one in the dis- 
trict, and said clerk shall give the like notice of every 
adjourned meeting, when such meeting shall have been ad- 
journed for a longer period than one month. Every notice 
for a special district meeting shall- specify the objects for 
which such meeting is called, and no business shall be acted 
upon at any special meeting, not specified in said notice. 

Sect. 25. The clerk of the district shall draw orders on 
the treasurer of the district, for moneys in the hands of such 
treasurer, which have been apportioned to or raised by the 
district to be applied to the payment of teachers’ wages, and 
apply such money to the payment of teachers’ wages as shall 
have been employed by the district board, or by the citi- 
zens of the district, and the said clerk shall draw orders on 
the said treasurer for moneys in the hands of such treasurer, 
to be disbursed for any other purpose ordered by a district 
meeting, or by the district board agreeably to the provisions 
of this act. 

Sect. 26. It shall be the duty of the clerk to make out 
tax lists of all taxes legally authorized by the district, and 
annex to such tax lists a warrant under the hand of said 
clerk, directed to the treasurer of said district, requiring said 
treasurer to collect the sums therein named. 

Sect. 27. The clerk of each district shall, between the 
first and fifteenth days of September in each year, make out 
and transmit a report in writing to the county superintendent 
of public instruction, showing: 1. The number of white chil- 
dren, male and female, designated separately, residing in the 
district or parts of districts, on the last day of August pre- 
vious to the date of such report, over the age of five and 


‘under the age of twenty-one years. 2. The number of white 


children attending school during the year, their sex, and 
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branches studied. 3. The length of time a school has been 
taught in the district by a qualified teacher, the name of the 
teacher, the length of time taught, and the wages paid. 
4. The amount of money received from the county treasurer 
within the year, and the manner in which the same has been 
applied. 5. The amount of money raised by the district in 
such year, and the purposes for which it was raised. 6. The 
kind of books used in the school, and such other facts and 
statistics in regard to the district schools as the county super- 
intendent may require. 

Secr. 28. Whenever a school district shall lie partly in „Wee ane. 
two or more counties, the clerk of such district, in making his one county. 
annual report, shall carefully designate the number of chil- 
dren resident in the parts of the counties composing the dis- 
trict, and shall report to the county superintendent of public 
instruction of each of the counties in which such district may 
be partly situated. 

Secr. 29. The treasurer shall execute to the district a , Tresurer to 
bond in double the amount of money, as near as can be as- 
certained, to come into his hands as treasurer ôf the district 
during the year, with sufficient securities to be approved by 
the director and clerk, conditioned to the faithful discharge of 
the duties of said office. Such bond shall be filed with the 
district clerk, and in case of the breach of any condition 
thereof, the director shall cause a suit to be commenced 
thereon, in the name of the district, and the money collected 
shall be applied by such director to the use of the district, as 
the same should have been applied by the treasurer, and if 
such director shall neglect or refuse to prosecute, then any 
householder of the district may cause such prosecution to be 
instituted. 

Sect. 30. If the treasurer shall fail to give bond as re- „1f fe tulle to 
quired in this act, or from sickness or any other cause, shall 
be unable to attend to the duties of said office, the district 
board shall appoint a treasurer, who shall possess all the 
powers of the district treasurer, and shall, before entering 
upon the duties of said office, give a bond as the district 
treasurer is required to give. 

Secr. 31. The treasurer of each district shall apply for , Powers ana 
and receive from the county treasurer all school moneys ap- "er. 
portioned to his district, and shall collect all district taxes 
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assessed in pursuance of the provisions of this act, and pay 
over on the order of the clerk, signed by the director of such 
district, all moneys so received or collected by said treasurer. 
a as refari Secr. 32. If any district treasurer shall refuse or neglect 
money tosu- to pay over any money in the hands of such treasurer belong- 
ing to the district, it shall be the duty of his successor in 
office to prosecute without delay the official bond of such 
treasurer, for the recovery of such money. 
eyipect men Geor. 33. If by the neglect of any treasurer any school 
neglect. moneys shall be lost to any school district, which might have 
been received from the county treasurer, or collected from the 
district tax assessed, said treasurer shall forfeit to such dis- 
trict the full amount of the moneys so lost. 
BE hs to Sect. 34. The treasurer shall present to the district at 
report of moneys, each annual meeting, a report in writing, containing a state- 
ment of all moneys received by him from the county treas- 
urer during the year, also all moneys collected by him during 
the year from assessments in the districts, and the disburse- 
ments made, and exhibit the vouchers therefor, which report 
sac et* record shall be recorded by the clerk, and if it shall appear that any 
balance of money is in his hands at the time of making 
such report, he shall immediately pay over such balance to 


his successor in office. 


DISTRICT BOARD. 


auritimictteay Beor. 35. The district board shall purchase or lease such 

school-house, a site for a school-house as shall have been designated by the 
voters at a district meeting, in the corporate name thereof, 
and shall build, hire, or purchase such school-house, as the 
voters of the district in a district meeting shall have agreed 
upon, out of the funds provided for that purpose, and make 
sale of any school-house site or other property of the district, 
and, if necessary, execute a conveyance of the same in the 
name of their office, when lawfully directed by the voters of 
such district at any regular or special meeting, and shall carry 
into effect all lawful orders of the district. 

Other duties. Sect. 36. The district board shall have the care and keep- 
ing of the school-house, and other property belonging to the 
district. They shall have power to make such rules and 
regulations relating to the district library, as they may deem 
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proper, and to appoint some suitable person to act as libra- 
rian, and to take charge of the school apparatus belonging to 
the district. 

Sect. 37. The district board shall have power to admit , Mey Pamit and 
scholars from adjoining districts, and remove scholars for dis- 
orderly conduct. 

Sect. 38. The district board in each district shall contract | Of contracting 
with and hire qualified teachers for and in the name of the ™ 
district, which contract shall be in writihg, and shall specify 
the wages per week or month, as agreed upon by the parties, 
and such contract shall be filed in the district clerk’s office. 

Sect. 39. The district board shall provide the necessary Diets 
appendages for the school-house, during the time a school is pendages 
taught therein, and shall keep an accurate account of all ex- 
penses thus incurred, and present the same for allowance at 
any regular district meeting. 

Sect. 40. The district schools egtablished under the pro- , Schools, fre to 
visions of this act, shall at all times be equally free and acces- 
sible to all the white children resident therein over five and 
under the age of twenty-one years, subject to such regulations 
as the district board in each may prescribe. 

Secr. 41. In every school district there shall be taught ,Wretbranctes 
orthography, reading, writing, English grammar, geography, 
and arithmetic, if desired, during the time the school shall be 
kept, and such other branches of education as may be deter- 
mined by the district board. 

Sect. 42. If a vacancy should occur in the district board, „fa vacancy in 
in any district, the county superintendent shall appoint some 
suitable person to fill such vacancy. 


DISTRICT TAXES. 


Sect. 43. All taxcs raised and collected in any school dis- „ Taxes, how 
trict for any of the purposes authorized in this act, shall be 
assessed on the same kind of property as taxes for.county 
purposes are assessed. 

Secr. 44. The clerk of the school district, in making out „ Duty ofclerk. 
any tax lists, shall enter therein the names of all persons liable tax ists 
to pay a school-district tax in such district, the amount of 
personal property to be taxed to each such person, and a de- 
scription of all taxable real estate in the district, distinguishing 
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that owned by non-residents of the district, and he shall set 
opposite to each description of taxable property the valuation 
of the same, and the amount of tax charged upon such prop- 
erty, and to each person respectively, or tract of land owned 
by non-residents; and such description and valuation of tax- 
able property, shall be ascertained as far as possible from the 
last assessment roll of the county. 

eaten real Sect. 45. Whenever any real estate in any school district 

arately valued. shall not have been separately valued in the assessment roll 
of the county, and the value of such real estate cannot be 
definitely ascertained from such assessment roll, the district 
board of such district shall estimate the value of the same and 
apportion the taxes thereon. 

am uranttobe Sgor. 46. The warrant annexed to any tax list shall be 

flerk,andcon- under the hand of the clerk of the district, and shall command 
the treasurer of such district to collect from each of the per- 
sons and corporations named in said tax list, and of the 
owners of the real estate described therein, the several sums 
set opposite to the persons and corporations so named, and 
to the several tracts of land owned by non-residents. within 
forty days from the date thereof, and within twenty days 
from the date of such warrants, to personally demand such 
tax of the persons charged therewith; and that if any tax 
shall not be paid within thirty days thereafter, to collect the 
same by distress and sale of property in the same manner 
as county taxes, and the said treasurer shall execute the 
said warrant and return the same to the clerk at the expira- 
tion of the time limited therein, for the collection of such tax 
list. 

aT bin Sect. 47. The warrarit issued by the clerk of any school 
district, for the collection of any district tax authorized by 
any of the provisions of this act, may be executed anywhere 
within the limits of the county, and such warrants shall have 
the like force and effect as a warrant issued for the collection 

tracers of eu- Of County taxes; and the treasurer of the district, to whom 

tion ofsame. any such warrants may be delivered for collection of a tax 
list, shall possess the like powers in the execution of the same 
as are provided by law for the collection of county taxes. 

moten money Geor. 48. Whenever any error may be discovered in any 

lected. district tax list, the district board may order any money which 
may have been improperly collected on such tax list, to be re- 
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funded, and may authorize the clerk of the district to amend 
and correct such error in said tax list. 

Sect. 49. Whenever any district tax, lawfully assessed, , When district 
shall be paid by any person on account of any real estate tenant. 
whereof he is only a tenant, such tenant may chagge and col- 
lect of the owner of such estate the amount of tax so paid by 
him, unless some agreement to the contrary shall have been 
‘made by the tenant. 

Sect. 50. It shall be the duty of the register of deeds of „Resister of 
each county, as soon as the annual assessment roll shall be yhet report to 
completed in each year, to make out for each district in such 
county, a description of all taxable property therein, with the 
valuations affixed thereto, as the same shall appear in the last 
assessment roll, which shall be certified by him and delivered 
to the clerk of each school district in the county. 


GRADED SCHOOLS. 


Sect. 51. Whenever the inhabitants of two or more 
school districts may wish to unite for the purpose of.estab- 
lishing a graded school in which instruction shall be given in 
the higher branches of education, the clerks of the several 
districts shall, upon written application of five voters of the 
respective districts, call a meeting of the voters of such dis- 
tricts, at some convenient place, by posting up written notices 

‘thereof in like manner as provided for calling district meet- 
ings, and if a majority of the voters of each of the two or 
more districts shall vote to unite for the purpose herein stated, 
they shall at that meeting or at an adjourned meeting, elect 
a board of directors, consisting of a director, clerk, and treas- 
urer. 

Scr. 52. The board of directors, provided in the preced- ,,7heit board a 
ing section, shall, in all matters relating to the graded schools, * tte regular. 
possess all the powers and discharge all the like duties of the 
district board of directors as prescribed in this act. 

Secr. 53. The union district thus formed, shall be entitled arn een 
to an equitable share of the school funds, to be drawn from °fschool funds. 
the treasurer of each district so uniting, in proportion to the 
number of white children attending the said graded school 
for each district. 

Secr. 54. The said union distriet may levy taxes for the preg devy taxes 


Graded schools, 
how formed. 
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purpose of purchasing a building, or furnishing proper build- 
ings for the accommodation of the school, or for the purpose 
of defraying necessary expenses and paying teachers, but 
shall be governed in all respects by the law herein provided 
for levying and collecting district taxes. 
soe ee Secr. 55. The clerk of the union district shall report in 
urers of district. writing to the treasurer of each school district uniting in the 
union district, the number of scholars attending the graded: 
school from his district, their sex, and the branches studied, 
and the said district treasurer shall apportion the amount of 
school money due the union school district, and pay the same 
over to the treasurer of the union district on order of the 
clerk and director thereof. 
eae ert Sect. 56. The clerk of the union district shall make a 
intendent. report to the county superintendent of public instruction, and 
discharge all the duties of clerk, in like manner as the clerk 
of the district. 
parfeagurer give Secr. 57. The treasurer of the union district shall perform 
i all the duties of treasurer, and give the bond as prescribed in 
this act, in like manner as the district treasurer. 
Public schools SECT. 58. The public schools of any city, town, or village, 


special law, have Which may be regulated by special law set forth in the char- 


their share of 
school moneys. ter of such city, town, or village, shall be entitled to receive 
Proviso. their proportion of the public school fund: Provided, The 
clerk of the board of education in such city, town, or village, 
shall make due report within the time and manner prescribed 
in this act, to the county superintendent of public instruc- 
tion. 
Single districts SxEcT. 59. Any single district shall possess power to estab- 
may establish 
gradedschools. lish graded schools, subject to the provisions of this act, in 
. like manner as two or more districts united. 
Died! Sect. 60. The county treasurer shall collect all moneys 
relating toschool due the county for school purposes, from fines, forfeitures, or 
proceeds from the sale of estrays, and all moneys paid by 
persons as equivalent for exemption from military duty, and 
he shall pay the same to the said district treasurer, as pre- 
scribed in this act. He shall also collect the delinquent taxes 
on real estate in any district, in the same manner as county 
taxes are collected, whenever such delinquent tax list shall 
have been lawfully reported and returned to him, and he shall 
pay the same over to the treasurer of the district to which 
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delinquent taxes are due, and if any county treasurer shall | Ifcounty trens- 
refuse to deliver over to the order of the county superintend- deliver money. 
ent any money in his possession, or shall use, or permit to be 

used for any other purpose than is specified in this act, any 

school money in his possession, he shall, on conviction 

thereof, be adjudged guilty of a misdemeanor, and be pun- 

ished by a fine not exceeding five hundred dollars, or by im- 


prisonment in the county jail not exceeding one year. 


MISCELLANEOUS. 


Secr. 61. It shall be the duty of the teacher of every dis- „pecher to 
trict school or graded school, to make out and file with the °° 
district clerk at the expiration of each term of the school, a 
full report of the whole number of scholars admitted to the 
school during such term, distinguishing between male and 
female, the text-books used, the branches taught, and the 
number of pupils engaged in the study of each of said 
branches. Any teacher who shall neglect or refuse to com- 
ply with the requirements of this section, shall forfeit his or 
her wages for teaching such school, at the discretion of the 
district board. 

Sect. 62. Every clerk of a district who shall wilfully sign cee pake 
a false report to the county superintendent of his county, ?®®"Y- 
shall be deemed guilty of a misdemeanor, and punished by a 
fine not exceeding one hundred dollars, or by imprisonment 
not exceeding three months. 

Sect. 63. Every school district clerk or treasurer who Ricci veg 
shall neglect or refuse to deliver to their successors in office uvg or 
all records, books, and papers belonging severally to their °°" Penalty. 
offices, shall be subject to a fine not exceeding fifty dollars. 

Secr. 64. Whenever any final judgment shall be obtained ,, fen ne). 
against any school district, the district board shall levy a tax dered sgainst, 
on the taxable property in the district, for the payment 
thereof; such tax shall be collected as other school district 
taxes, but no execution shall issue on judgment against a 
school district. 

Secr. 65. Justices of the peace shall have jurisdiction in ,,%psiites here 
all cases in which a school district is a party interested, when "2% cases. 
the amount claimed by the plaintiff shall not exceed one 
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hundred dollars, and the parties shall have the right of appeal - 
as in other cases. 
nahon! ofteers, Secr, 66. No school officer mentioned in this act shall 
gut of gchool_ receive any compensation for his services out of the territorial 
or school-district fund. 
aeingandren- Geor. 67. All fines and penalties not otherwise provided 
lected. for in this act, shall be collected by an action in any court of 
competent jurisdiction. 
Acts repealed.  §Sxcr. 68. All acts and parts of acts, inconsistent with this 
act, upon the subject of education, are hereby repealed. 
Sect. 69. The following forms shall be substantially fol- 
lowed in all cases where they apply. 





FORMS. 
FORM OF NOTICE FOR. THE FIRST SCHOOL DISTRICT 
MEETING. 
pram ot notie Geor, 70. To ——, a householder in school district num- 
for the first 
school district. ber 
meeting. 


The county commissioners have formed school district 
number „in the county of , of which the following is 
a description —, and you are hereby directed to post this 
notice in at least five public places in the said district, noti- 
fying the voters of the district to attend the first meeting 
thereof, which is appointed to be held at the house of „in 
said district, on the day of ,186-, at o’clock, ——. 
This day of , 186-. 


, County Sup’t Pub. Instruction. 
































FORM OF NOTICE FOR ANNUAL DISTRICT MEETING. 


Form of notice =Sxct. 71. Notice is hereby given to the voters of school 


dis- 
trlet meeting. district number „of county, that the annual oe 























of said district will be held at , on the day of 
186-, at o’clock, 
This day of , 186-. 








— ——-, District Clerk. 
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FORM OF ORDER ON DISTRICT TREASURER. 


Secr. 72. To 
, county of : 
Pay to the.order of , the sum of dollars out of 
any money in your hands, not otherwise appropriated, be- 
longing to said district. 

his day of , 186-. 





, treasurer of school district number Form of order 
on district treas- 








urer. 

















, District Clerk. 
, Director. 


— 





FORM OF BOND OF DISTRICT TREASURER. 


Sect. 73. Know all men by these presents: that we, 
treasurer of school district number , county of 
his surety, are held and firmly bound unto the said 
school district, for the sum of dollars, to be paid to the 
school district, for the payment of which we bind ourselves 
severally and jointly, our heirs, executors, and administrators, 
firmly by these presents. 

Sealed with our seals, and dated this 
186-. 

The condition of the above obligation is such, that if the 
said , treasurer as aforesaid, shall faithfully discharge the 
duties of his office as treasurer of school district number = 





f district treaa- 
o trict treas- 
3 and urer. 




















day of , A. D. 























county of , as prescribed by law, then this obligation to 
be void, otherwise to be and remain in full force. 
[SEAL. } 
Signed, sealed, and delivered in presence of 
[SEAL. ] 


FORM OF WARRANT FOR THE COLLECTION OF DISTRICT 
TAX. 
Sect. 74. To ——, the treasurer of school district number Form of war- 
, county of 3 footion of district 
This is to authorize and require you to demand, within * 
twenty days from the date of this warrant, of every person or 
corporation named in the annexed duplicate of school tax of 
said district, the sum wherewith such person or corporation 
stands charged; and if any Such tax be not paid within thirty 
days from the date of this warrrant, you are required to 
proceed and collect the same as authorized by law, by dis- 
ie and sale of property, and make due return according to 
aw. 
Given under my hand, this 














day of , A. D. 186-. 


, District Clerk. 
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Form of 
vouchers. 


Form of con- 
tract between 
rict and 
teacher. 


Form ofannual Sxot, 77, I 


report of district 
treasurer. 


Form of report Sect. 78. 


of district clerk 
to the county 
superintendent 
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[FORM OF] VOUCHERS. 

















Sect. 75. Received , 186-, of , treasurer of school 
district number , county of , dollars for services 
rendered as teacher in the said school district, for the term of 


months. 








, Teacher. 


FORM OF CONTRACT BETWEEN DISTRICT AND TEACHER. 
Szot. 76. It is hereby agreed between school district 














number , county of , and , teacher, that the 
said is to teach the common school of said district for 
the term of months, for the sum of dollars per 








, commencing on the day of , 186—; and for 
such services properly rendered, the said school district is to 


























pay the amount that may be due, according to this 
contract, on or before the day of , 186-. 
, District Clerk. 
This —— day of ——, 186-. 





» Teacher. 


FORM OF ANNUAL REPORT OF DISTRICT TREASURER. 





, treasurer of school district number —, 
county of , submit the following report of all moneys 
received and disbursed by me since the last annual meeting: 
Amount received from my predecessor, 
Amount received from county treasurer, — 
Amount raised by tax in district and collected, ©. —— 
Total amount received, 
Paid out, on order of district clerk (date of order), $— 
On order of district clerk, —————, — 
Balance on hand, i f ‘ - $— 
This day of —, A. p. 186-. 








, Treasurer. 





{FORM OF] REPORT OF DISTRICT CLERK TO THE COUNTY 
SUPERINTENDENT OF PUBLIC INSTRUCTION. 





school district number , county of —. 
Number of white children residing in the district over five and 





of publicinstruc- Under the age of twenty-one Tn 
tion. 


Males, . > s z è ‘ . — 
Females, . ; š : ` ` i 4 — 
Total number, . ; : ` : 7 — 
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Number who have attended school Caiua the geen 
Males, 
Females, . 


Total number, ; i 
Number of months a school has been taught, . ‘ — 








months by Mr. 
months by Miss 
Wages paid Mr. 


3 








? 





? 


Amount of school money received from —, county 
treasurer, A 


Amount raised by district tax for teachers? wages, . $— 

Amount raised by district tax for building school- 
house, ; — 

Amount raised by district tax for furnishing school- 
house, 


Amount expended for teachers wages, ; : A == 

Amount expended for building school-house, . . $— 

Amount expended for furnishing School-house, . $— 
This day of , 186-. 














» District Clerk. 








Add a copy of teacher’s report. 


SCHOOL TEACHER’S CERTIFICATE. 





Sect. 79. Daxota TERRITORY, . 
county, 





, A.D. 186-. 

This is to certify that has been examined and found 
competent to give instruction in orthography, writing, arith- 
metic, English grammar, geography, and , and having 
exhibited satisfactory testimonials of good moral character, 
is authorized to teach these branches in any common school 
within this county. 














Sup. of Pub. Instruction of —— caunty. 


[Nors. — Sects. 80, 81, 82, and 83 consisted of forms for 
“ Teachers Daily” and “ General Register,” and form of re- 
ports “to District Clerks” and of “ Branches of Study Taught,” 
which were not enrolled with the law. — PRINTER. ] 


FORM OF DEED. 





Secr. 84. This indenture, made the day of ——, one 
thousand eight hundred and sixty , between and 
his wife, of the county of ——, Dakota Territory, par- 

40 
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ties of the first part, and of district board of district 
number , county and territory aforesaid, witnesseth, That 
the said parties of the first part, in consideration of dol- 
lars to them duly paid before the delivery hereof, have bar- 
gained and sold, and by these presents do grant and convey 
to the said parties of the second part, their successors in office, 
and assigns forever (here describe the premises), with the 
appurtenances and all the estate, title, and interest of the said 
parties of the firet part therein. And the said parties of the 
first part do hereby covenant and agree with the said parties 
ef the second part, that at the time of the delivery hereof, 
the said parties of the first part were the lawful owners of the 
premises above granted, and seized thereof, in fee-simple abso- 
lute, and they will warrant and defend the above 

premises, in the peaceful possession of the said parties of the 
second part, and their successors and assigns forever. 


SEAL. 
———— | SEAL. 




















Sealed and delivered in presence of 








Tue TERRITORY or DAKOTA, 
county. 

Personally appeared before me a , within and for the 
county above named, and his wife, to me known 
to be the person whose names are affixed to the above deed 
as grantors, and acknowledged the same to be their voluntary 
act ånd deed; and the said —— being at the same time, b 
me, made acquainted with the contents of the above dee 
apart from her husband, acknowledged that she executed the 
same voluntarily, and that she is still satisfied therewith. 

PP S my hand and seal this —— day of ——, A. D. 
Sect. 85. This act shall take effect from and after its pas- 
sage, and approval by the governor. 


Approved May 13, 1862. 














W. JAYNE, Governor. 
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SEAT OF GOVERNMENT. 


CHAPTER 82. 


AN ACT TO LOCATE THE SEAT OF GOVERNMENT OF 
DAKOTA TERRITORY. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota : 

Sxcrion 1. That the seat of government of the Territory „Sest of govern- 
of Dakota be, and the same is hereby located and established Yankton. 
in a central part of the town of Yankton, on section eighteen 
(18), in township ninety-three (93), north range fifty-five (55), 
west of the fifth principal meridian in the county of 
Yankton. 

Sxcr. 2. This act shall take effect and be in force from | Take effect, 
and after its passage, and approval by the governor.. 

Approved April 8, 1862. 

W. JAYNE, Governor. 
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SPIRITUOUS LIQUORS. 


CHAPTER 83. 
AN ACT TO REGULATE THE SALE OF SPIRITUOUS LIQUORS. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota : : 


sauitenseneces- Secrron 1. That no person shall be permitted to sell spir- 

en ituous liquors in less quantities than one pint, without having 
obtained a license from the board of county commissioners of 
the proper county for that purpose. 

to gmt Sect. 2, That the commissioners granting the license 

for what,and shall fix the price thereof, which shall not be more than one 
hundred dollars, nor less than ten dollars per annum, having 
proper regard to the apparent advantages of the applicant’s 
situation for business; and on the applicant’s producing the 
county treasurer’s receipt for the payment of the sum so 
fixed, he shall receive a license which shall continue for the 
term of one year. 

wiggpermon shall Skor, 3. If any person or persons shall sell, barter, or dis- 

ton. Penalty pose of in any manner, any spirituous liquors in less quan- 
tity or quantities than one pint, without having first obtained 
a license, agreeably to the provisions of this act, he shall, 
upon conviction thereof, by indictment in any court having 
jurisdiction of the same, or by complaint before a justice of 
the peace, be fined a sum not exceeding one hundred nor less 
than thirty dollars, for the use of the county where the 
offence shall have been committed; and upon failure to pay 
the fine so assessed, shall be confined in the county jail 
one day for every five dollars thereof, until said fine is dis- 
charged. 

onif this low Sect. 4. Any person who shall dispose of any spirituous 
or vinous liquors, under the pretext of exhibiting any show 
or curiosity, or dispose of the same in connection with any 
other article, or in any manner, from which an intention to 
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evade the provisions of this chapter may appear, shall be 
deemed guilty of a violation of the same, and shall be liable 
to the penalties prescribed in the third section of this act. 

Sect. 5. And it is hereby made the duty of the prosecut- | Duty Taat 
ing attorneys, sheriffs, constables, and justices of the peace, "ake complaint, 
knowing of any violations of the provisions of this act, to 
make complaint thereof to the grand jury at the next session 
of the district court of the county in which the offence may 
have been committed, after said violation, or to a justice of 
the peace, which justice shall have full powey to proceed to 
judgment thereon. And the moneys collected on such judg- 
ment, except the taxable costs, shall be paid to the treasurer 
of the proper county for the use of said county. 

Secr. 6. That the clerk of the board of county commis- ,, “lek to de- 
sioners shall, on the first day of each and every term of the send partie 
district court, deliver to the grand jury an accurate list of all 
persons holding licenses, under the provisions of this act, 
within his county ; which list shall show the date and expira- 
tion of said licenses. 

Secr. 7. That it shall be the iy of the grand jury at Korekti 
each and every term of the district court in any county in the violating. 
territory, to make strict inquiry and return bills of indict- 
ment against every person violating any of the provisions of 
this act. 

Sxor. 8. All the powers, duties, and authority conferred , Powers con- 
by this act upon the county commissioners, are hereby con- counci. 
ferred. upon the town council of any incorporated town, on 
all matters within the corporate limits of such town, and all 
moneys collected under the provisions of this act in such in- 
corporated town, shall be paid into the treasury of said cor- 
poration, for the use of the schools in said town or city. 

Secr. 9. This act to take effect on and after its passage. Take effect, 


Approved May 13, 1862. 
W. JAYNE, Governor. 


40* 


474 SURVEYING, PLATTING, &C. [CHAP. LXXXIV. 


SURVEYING, PLATTING, AND RECORDING. 


CHAPTER 84. 


AN ACT TO PROVIDE FOR SURVEYING, PLATTING, AND 
RECORDING TOWNS AND CITIES. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota : 
Survey and Section 1. When any person wishes to lay out a town in 
Plat necessary. sine . eo 
this territory, or an addition or subdivision of out lots, such 
person shall cause the same to be surveyed and a plat thereof 
made, which shall particularly describe and set forth all the 
streets, alleys, commons, or public grounds, and all in and out 
lots or fractional lots, within or adjoining to said town, giving 
the names, width, courses, boundaries, and extent of all such 
streets and alleys. 
Peine Sxcr. 2. All the in lots intended for sale shall be numbered 
bored. in progressive numbers or by squares in which they are sit- 
uated, and thcir preçise length and width shall be stated on 
said map or plat; and out lots shall not exceed ten acres in 
size, and shall, in like manner, be surveyed and numbered, 
and their precise length and width stated on the plat or map, 
together with any strects, alleys, or roads which shall divide 
or border the same. 
toetg tne how = Sect. 3. The proprietor or proprietors of the town, ad- 
dition or subdivision of out lots, by themselves or agents, 
shall, at the time of surveying and laying the same, cause to 
be planted and firmly fixed in the ground onthe line of the 
main streets of said town, two good and sufficient stones of 
such size and dimension as the surveyor shall direct. Said 
stones to be at least two hundred and fifty yards apart, and 
the lines thus formed shall be a base line from which to make 
future surveys; and the point or points where the same may 
be found, shall be distinguished on the plat or map. 
Secr. 4. The plat or map, after having been completed, 
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shall be certified by the surveyor and the officers, and every „Biat or map | 
person or persons whose duty it shall be to comply with the ‘owledeed. 
foregoing requisitions, shall, at or before the time of offering 

said plat or map for record, acknowledge the same before any 

person authorized to take the acknowledgment of deeds. A 
certificate of such acknowledgment shall, by the officer taking 

the same, be indorsed on the plat or map, which certificate of 

the survey and acknowledgment shall also be recorded and 

form a part of the record. 

Secr. 5. When the plat or map shall have been made out Sit pak 
and certified, acknowledged and recorded, as required by this 
chapter, every donation or grant to the public, or any indi- 
vidual or individuals, religious society or societies, or to any 
corporation or body politic, marked or noted as such on said 
plat or map, shall be deemed, in law and equity, a sufficient 
conveyance to vest the fee-simple of all such parcel or parcels 
of land as are therein expressed, and shall be considered to all 
[intents] and purposes a general warranty against such donor 
or donors, their heirs or representatives to said donee or do- 
nees, grantee or grantees, for his, her, or their use, for the uses 
and purposes therein named, expressed and intended, and no 
other use and purpose whatever; and the land intended to be Poona 
[used] for the streets, alleys, ways, commons, or other public 
uses, in any town or city or addition thereto, shall be held in 
the corporate name thereof, in trust to and for the use and 
purposes set forth and expressed or intended. 

Sect. 6. If the county in which said town or addition is cosets jot 
situated shall not be organized, then in that case the plat or recorded, Where. 
map shall be recorded in the registers office of that county to 
which the county in which said town is situated shall at the 
time- be attached for judicial purposes. 

Sect. 7. When any town, addition, or subdivision has been It towns, &e., 


heretofore laid out and lots sold in this territory, by agents or out without com- 


proprietors, and a plat or map of the same has not been ac- si 5 "> 
knowledged and recorded in conformity with acts heretofore 
in force, it shall be the duty, and it is hereby required of the 
county commissioners, or a majority of them, in such county, 
or ‘proprietor or proprietors, who have laid out the same, or his, 
her, or their legal representatives, to have the same fairly, fully, 
and clearly made out, acknowledged and recorded in the 
proper county, in the form and manner required by this 


436 SURVEYING, PLATTING, &C. [CHAP. LKXXIV. 


chapter; noticing and particularly [describing] the donation 
of lands or otherwise, to individual societies, bodies politic, 
Proviso. or for common: or public purposes: Provided, That if the lots 

shall have been differently numbered and sales made, and they 
cannot be well changed, they shall be returned as originally 
stated, but in all other respects the plat or map shall conform 
to the requisitions of this chapter. 

ven uri. Secr. 8. The surveyor who shall lay out, survey, and plat 

ter, any town or addition, shall be entitled to receive twenty-five 
cents for each and every in and out lot the same may contain, 
unless otherwise agreed; and the register of deeds of the 
county recording the same, shall receive the sum of two cents. 
for each and every lot as aforesaid, the said plat and survey 
to be by him transcribed or copied into a book to be provided 
for that purpose. 


ofereibetrcthe SECT. 9. If any person or persons shall dispose of, offer for 


with Penne, sale, or lease for any time, any out or in lots in any town of 
city, or in any addition to any town or city, or any part there- 
of, which shall hereafter be laid out, until all the foregoing 
requisitions of this chapter shall have been complied with;. 
every person so offending shall forfeit and pay the sum of ten. 
dollars for each and every lot or part of a lot sold or disposed 

of, leased or offered for sale. 

ether corso, Secr. 10. If any county officer or other person or persons’ 

eee to doy, Whose duty it is to comply with any of the requisitions of this 
chapter, shall neglect or refuse so to do, he or they shall far- 
feit and pay a sum of not less than ten nor more than one 
hundred dollars, for each and every month he or they shall 
delay a compliance. 


ptomnehereto- Sop, 11. All towns heretofore laid out, shall be platted 
rded 


be recorded or mapped in accordance with the provisions of this act, and 
monts: the plats or maps of the same shall be recorded within three 


months from the passage of this act, in the office of the reg-. 
ister of deeds of the proper county. 

aot frfitares = Sect. 12. All forfeitures and liabilities which may be in- 
curred or arise under this act, shall be prosecuted for and 
recovered in the name of the county treasurer; and any officer 
or officers paying over any money to the said treasurer, re- 
ceived under any of the provisions of this act, shall take his 
receipt therefor, and forthwith file the said receipt with the 
clerk of the board of county commissioners, and-the said clerk 


CHAP. LXXXIV.] SURVEYING, PLATTING, &C. 477? 
3 3 


shall charge the amount of said receipt against said treasurer 
on the books of the county commissioners. 

Secr. 13. The district courts are hereby authorized and „pistriet court 
empowered, on application made by the proprietors of any ™* towns 
town within their proper county, to alter or vacate the same 
or any part thereof. 

Secr. 13. If any proprietor or proprietors of a town shall „Notice of appli- 
be desirous of altering or vacating the same or any part tion, how given. 
thereof, such proprietor or proprietors shall give notice in 
writing of such intended application, in at least two of the 
most public places in the county wherein such town may be 
situated, and insert a copy thereof in a newspaper printed or 
in circulation in said county, if there be one, at least forty 
days prior to the sitting of the court to which he or they in- 
tend to make such application. 

Secr. 15. If such applicant or applicants shall produce to , Proveedings 
said court satisfactory evidence that the notice required by 
the preceding section of this chapter has been given, the court . 
shall proceed to hear and determine said petition, and may 
alter or vacate said town or any part thereof, and order their 
proceedings thereon to be yecorded by the clerk, with the 
records of said court. . 

Secr. 16. The words chapter and act as used in the fore- ,, Words {bap 
going provisions, shall be construed to mean one and the ™eansame thing. 
same thing, 

Sect. 17. This act shall take effect from and after its pas- wy aka eflect, 
sage, and approval by the governor, 


Approved April 24, 1862, 
W. JAYNE, Governor. 
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SWINE. 


CHAPTER 85. 
AN ACT TO PREVENT SWINE RUNNING AT LARGE. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


Section 1. That no swine shall be permitted to ran at 
large in any of the counties of this territory at any time be- 
tween the first day of April and the last day of October of 
each year. 

Secr. 2. Any such swine found ranning at large, contrary 
to the provisions of the foregoing section, may be taken up 
and secured until the owners of such hogs shall eall for, pay 
charges and damages, and take away the same. 

Secr. 3. Any person or persons taking up any swine or 
hogs found running at large, shall within three days after 
taking up the same, give notice thereof by publication for 
three consecutive weeks, in some newspaper published withie 
the county, or by posting up written notices for three weeks 
in three of the most conspicuous places in the township in 
which such hogs may be taken up. 

Sect. 4. If no owners call for said hogs within six weeks 
after notice of the taking up of the same, it shall be lawful 
for the taker up to keep and dispose of said hogs for the sat- 
isfaction of charges and damages, @nd to pay the residue if 
any into the county treasury. 

Secr. 5. That at the next general election the qualified 
voters of each county shall designate upon their ballots 
whether they are for or against the hog law, and if upon can- 
vassing the votes cast at said election there shall be a major- 
ity against the provisions of this act, then the act shall be 
null and void in said county or counties where said vote shall 
be cast, otherwise to remain and be in full force. 


CHAP. LXXXVI.] TERRITORIAL OFFICERS. 479 


Secor. 6. This act shall take effect and be in force from Take effect, 
° when. 
and after its passage. 


Approved April 24, 1862. 
i W. JAYNE, Governor. 


TERRITORIAL OFFICERS. 


CHAPTER 86. 


AN ACT TO PROVIDE FOR THE ELECTION OF CERTAIN 
TERRITORIAL OFFICERS. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota : 


Szorion 1. That at the first annual election for the year Auditor and 
A.D. 1862, and every second year thereafter, there shall be ant atin nog: 
elected by the qualified voters of the territory, one territorial 
treasurer and one territorial auditor, for the term of two 
years. 

Sect. 2. The territorial treasurer shall take and subscribe „ Treasurer to 
to the same oath as county officers, and shall give bonds in givebond. 
the penal sum of two thousand dollars, to be approved by the 
governor, conditioned that he shall faithfully discharge the 
duties of his office. He shall keep a correct account of all 
monies paid over to him, and by whom, and of all monies 
paid by him on the warrant of the territorial auditor, and to 
whom the warrant was drawn. He shall report the condition 
of the treasury to the legislative assembly at the com- 
mencement of each session, giving the items; and he shall be Salary. 
entitled to a salary of fifty dollars per annum therefor. 

Secr. 3. The territorial auditor shall take and subscribe to Auditor to take 
the same oath that is required of the territorial treasurer, and ona. Duties. 
shall give bonds in the sum of one thousand dollars, to be 
approved by the governor, conditioned that he shall faithfully 
discharge, the duties of his office. He shail audit all claims 
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against the territory, and if correct and allowed by law, shall 
issue a warrant for the same upon the territorial treasurer, to 
be paid out of any moneys not otherwise appropriated. He 
shall receipt for all moneys due the territory and pay the 
same over to the treasurer, taking his receipt for the same. 
He shall keep a correct account of all moneys received and 
who from, and of all claims audited and paid, and to whom. 
He shall report to the legislative assembly at the com- 
mencement of each session the financial condition of the ter- 
ritory, giving the items of moneys received and paid out by 
warrant. He shall also be territorial librarian, and have 
Salary. charge of the territorial library. He shall be entitled to a 
salary of fifty dollars. 
Pela Seot. 4. The governor shall appoint, by and with the con- 
i sent of the council, the above officers, to serve until their suc- 
cessors are elected and qualified. 
Take effect, Secr. 5. This act shall take effect and be in force from 
when. . 
and after its passage. 


Approved May 13, 1862. 
W. JAYNE, Governor. 


TOWN SITE CLAIMANTS. 


CHAPTER 87. 


AN ACT GRANTING TO TOWN SITE CLAIMANTS CERTAIN 
POWERS. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota : 


Town site Section 1. That whenever any of the public lands of the 
become bodies United States, within the limits of this territory, have been 
corporates DO" ox hereafter shall [be] settled upon, occupied, and claimed as 

a town or village site, it shall be lawful for the inhabitants, 


occupants, and claimants thereof, or a majority of them, to 
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meet at such time and plage as they may agree upon, and 
when so met to organize themselves into a body corporate, 
by choosing a president and a secretary, and agreeing upon 
a name and articles of association, by the time [terms] of 
which the rights of the bona fide claimants of such lands 
shall be protected, and by choosing three trustees of such cor- 
poration ; such articles of association shall define the duty 
of such trustees, and shall also determine the tenure of its 
officers, and the time and manner of holding of [the meetings 
of ] such corporation. 

Sect. 2. The trustees of such corporation shall ‘have eee 
power to establish all such by-laws as may be needful and #**. 
consistent with the provisions of this act. 

Sect. 3. The president and secretary of the first meeting os aad 
shall cause a certified copy of the doings of said first meet- certified ana 
ing to be recorded in the office of the register of deeds in the 
county where such land is situated, and such record shall 
be evidence of the incorporation and corporate existence of 
the company therein named. 

Seor. 4. The president so as aforesaid chosen, and his ,,prevdent may, 
successor in office, shall have full power and authority to =% &c- 
enter or purchase said lands at the proper land-office, in trust 
for the corporation whom they represent, according to the 
provisions of the laws of the United States in relation to 
town sites, and to convey the same to the proprietors thereof, 
according to their respective interests therein, according to 
the laws of this territory. 

Sect. 5. This act shall take effect from and after its pas- ante effect, 
sage, and approval by the governor. ' 


Approved May 18, 1862. 
W. JAYNE, Governor. 
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UNIVERSITY. 


CHAPTER 88. 


AN ACT TO LOCATE THE UNIVERSITY OF THE TERRITORY 
OF DAKOTA. 


Be it enacted by the Legislative Assembly of the Territory of 


Dakota: . 
university Section 1. That the territorial university of the Territory 
milion; of Dakota be, and the same is hereby established and located 
on lot number four, of section twenty-four, in township num- 
ber ninety-two, north of range number fifty-two west of the 
fifth principal meridian in the town of Vermilion in Clay 
county. 

wate effect, Sect. 2. This act shall take effect and be in force from 


and after its passage, and approval by the governor. 


Approved April 21, 1862. 
W. JAYNE,’ Governor. 





WARRANTS. 


CHAPTER 89. 


AN ACT TO PROVIDE FOR THE ISSUING OF SEARCH-WAR- 
RANTS, AND PROCEEDINGS THEREON. 


Be it enacted by the Legislative Assembly of the Territory 
of Dakota: 


jaiissistratemay SECTION 1. When complaint shall be made, on oath, to 
„Tarrant on what any justice of the peace or magistrate authorized to issue war- 
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rants in criminal cases, that personal property has been stolen 
or embezzled, or obtained by false tokens or pretences, and 
the complainant believes it is concealed in any particular 
house or place, the magistrate, if he is satisfied that there is 
reasonable cause for such belief, shall issue his warrant to 
search for such property. 

Sect. 2. Any such justice of the peace or magistrate, | Search-war- 

when satisfied there is reasonable cause, may, also, on like °ther cases. 
complaint made on oath, issue search-warrants in the follow- 
ing cases, to wit: 1. To search for and seize any counterfeit 
or spurious coin, forged bank-notes, and other forged instru- 
ments or tools, machines or materials, prepared or provided 
for making either of them. 2. To search for and receive any 
‘books, pamphlets, ballads, printed papers, or other things con- 
taining obscene language or obscene pictures, figures, or 
descriptions, manifestly intending to corrupt the morals of the 
youth, and intended to be sold, loaned, circulated, distributed, 
or introduced inté any family, school, or place of education. 
3. To seach for and seize any gaming apparatus or imple- 
ments used or kept, and to be used in unlawful gaming in 
any gaming-house, or in any building, apartment, or place 
resorted to for the purpose of unlawful gaming. 

Secr. 3. All such warrants shall be directed to the sheriff ,, Warsnts,how 
of the county or his deputy, or to any constable of the county, command what. 
commanding such officer to search the house or place where 
the stolen property or other thing for which he is required to 
search are believed to be concealed, which place or things 
and property to be searched for shall be described in the 
warrant, and to bring such stolen property or other things, 
whey found, before the magistrate who issued. the warrant, or 
before some other magistrate or court having cognizance of 
the same. 

Sect. 4. When any officer, in the execution of a search- Pe at 
warrant, shall find any stolen or embezzled property, or shall kept. 
seize any other thing for which a search is allowed by this 
act, all the property and things so seized shall be safely 
kept by the direction of the court or magistrate, so long as 
shall be necessary for the purpose of being produced as evi- 
dence on any trial, and as soon as may be afterwards, all 
such stolen and embezzled property shall be restored to the 
owner thereof, and all other things seized by virtue of such 
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warrant, shall be destroyed under the direction of the court or 
magistrate. 

eke effect, Sect. 5. This act shall take effect from and after its pas- 
sage, and approval by the governor. 


Approved May 13, 1862. 
W. JAYNE, Governor. 





WILLS. 


CHAPTER 90. 


AN ACT CONCERNING WILLS OF REAL AND PERSONAL 
PROPERTY. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota : 


preg”  Sgorron 1. Every person of full age and sound mind, 
being seized in his own right of any lands or any right thereto, 
or entitled to any interest therein descendible to his heirs, 
may devise or dispose of the same by his last will and testa- 
ment in writing; and all such estate not disposed of by will, 
shall descend as the estate of an intestate, being chargeable 
in both cases with the payment of all debts; and any married 
woman may devise and dispose of any real or personal prop- 
erty held by her, or to which she is entitled in her own right, 
by her last will and testament in writing, and may alter or 
revoke the same in like manner that a person under no dis- 
ability may do the same. 

aoi con, Sect. 2. Every devise of land in any will hereafter made 

weet property shall be construed to convey all the estate of the devisor 
therein which he could lawfully devise, unless it shall clearly 
appear by the will that the devisor intended to convey a less 
estate. 

matey Beor. 3. Any estate, right, or interest in lands acquired by 

tp made, the testator after the making of his will, shall pass thereby in 
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like manner as if possessed at the time of making the will, if 
such shall manifestly appear by the will to have been the in- 
tention of the testator. 

Sect. 4. Every person of full age and sound mind may, Maier ie 
by his last will and testament in writing, bequeathe and pose of personal 
dispose of all his personal estate remaining at his decease, ` 
and all his rights thereto and interest therein; and all such 
estate not disposed of by the will, shall be administered as 
intestate estate. 

Sect. 5. No will made within this territory, except such | Weg how 
nuncupative wills as are mentioned in the following section, » 
shall be effectual to pass any estate, whether real or personal, 
nor to charge, or in any way affect the same, unless it be in 
writing and signed by the testator, or by some person in his 
presence and by his express direction, and attested and sub- 
scribed in the presence of the testator by two or more compe- 
tent witnesses; and if the witnesses are competent at the 
time of attesting the execution of the will, their subsequent 
incompetency, from whatever cause it may arise, shall not pre- 
vent the probate and allowance of the will, if it be otherwise 
satisfactorily proved. 

Sect. 6. No nuncupative will shall be good when the ,,yuncuPtive 
estate thereby bequeathed shall exceed the value of one hun- ***- 
dred and fifty dollars, that is not proved by the oath of three 
witnesses at least, that were present at the making thereof, 
nor unless it be proved that the testator, at the time of pro- 
nouncing the same, did bid the persons present, or some of 
them, to bear witness that such was his will, or to that effect; 
nor unless such nuncupative will were made at the time of 
the last sickness of the deceased, and in the house of his or 
her habitation or dwelling, or where he or she had been resi- 
dent for the space of ten days or more next before the making: 
of such will, except when such person was unexpectedly taken. 
sick, being from home, and died before he or ‘she returned to: 
the place of his or her habitation. 

Scr. 7. After six months shall have passed after speak- er titementary 
ing any pretended testamentary words, no testimony shall be recorded; when. 
received to prove the same as a nuncupative will, unless the 
said words, or the substance thereof, were reduced to writing 
within six days after the same testamentary words were 
spoken ; nor shall letters testamentary or probate of any nun- 
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otters sealed cupative will pass the seal of any probate court, until fourteen. 

y after four- 

teen days. days at least after the decease of the testator be fully ex- 

River oer pired, nor shall any nuncupative will be at any time approved 

beiro inap- and allowed, unless process shall first have been issued to 
call in the widow and other person or persons principally 
interested, if resident within the territory, to the end that they 

not idiersand may contest the same if they please. Nothing herein con- 
tained shall prevent any soldier, being in actual service, nor 
any mariner, being on ship-board, from disposing of his wages 
and other personal estate by a nuncupative will. 

Pe tires ee te Sect. 8, All beneficial devises, legacies, and gifts whatso- 

ness void, when. ever, made or given in any will, to a subscribing witness 
thereto, shall be wholly void, unless there be two other com- 
petent subscribing witnesses to the same; but a mere charge 
on the lands of the devisor for the payment of debts, shall not 
prevent his creditors from’ being competent witnesses to his 
will. 

wet en SECT. 9. But if such witness to whom any beneficial de- 

entitled to share, vise may have been made or given, would have been entitled 

established. = to any share of the estate of the testator, in case the will was 
not established; then so much of the share that would have 
descended or been distributed to such witness, as will not 
exceed the devise or bequest made to him in the will, shall be 
saved to him, and he may recover the same of the devisees or 
legatees named in the will, in proportion to and out of the 
parts devised or bequeathed to them. 

oo Secr. 10. No will nor any part thereof, shall be revoked, 

unless what. unless by burning, tearing, cancelling, or obliterating the 
same, with the intention of revoking it, by the testator, or by 
some other will or codicil in writing, executed as prescribed 
in this chapter; or by some other writing, signed, attested, 
and subscribed in the manner provided in this chapter, for the 
execution of a will; excepting only that nothing contained 
in this section, shall prevent the revocation implied by law, 
from subsequent changes in the condition or circumstances 
of testator. 

a ha SECT. 11. Any will in writing being inclosed in a sealed 

nuE wrapper, and having indorsed thereon the name of the testa- 

given. tor, and his place of residence, and the day when, and the 
person by whom it is delivered, may be deposited by the per- 
son making the same, or by any person for him, with the 
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judge of probate in the county where the testator lives, and 
the judge of probate shall receive and safely keep such will, 
and give a certificate of the deposit thereof. 

Sect. 12. Such will shall, during the lifetime of the testa- 49m7 to be ier 
tor, be delivered only to himself, or to some person author- °% testator. 
ized by him, by an order in writing, duly proved by the oath 
of a subscribing witness; and after the death of the testator, after hls death, 
and at the first probate court after notice thereof, it shall be 
publicly opened by the judge of probate, and be retained 
by him. 

Secr. 13. The judge of probate shall give notice of such , Judge of pro- 
will being in his possession to the executor therein appointed, notice of will to 
if there be one, otherwise, to the persons interested in the 
provisions of the same, to be presented for probate in such 
other court. 

Sect. 14. Every person other than the judge of probate, Pi eae person, 
having the custody of any will, shall within thirty days after sion of wit, to 
he has knowledge of the death of the testator, deliver the "hom ana when. 
same into the probate court which has jurisdiction of the 
case, or to the person named in the will as executor. 

Sect. 15. Every person named as. executor in any will, , Daty ofperson 
shall within. thirty days after the death of the testator, or 
within thirty days after he has knowledge that he is named 
executor, if he obtains such knowledge after the death of the 
testator, present such will to the probate court which has 
jurisdiction of the case, unless the will shall have been other- 
wise deposited with the judge of probate, and shall within 
the period above mentioned, signify to the court his accept- 
ance of the trust, or make known in writing to such court his 
refusal to accept it. 

Secr. 16. Every person who shall neglect to perform any Etoo neslect- 
of the duties required in the last two preceding sections, “%- 
without reasonable cause, shall be guilty of a misdemeanor, 
and shall be liable to each and every person interested in 
such will, for the damages. which each person may sustain 
thereby. 

Sect. 17. If any person having the custody of any will, „pemon Sil 
after the death of the testator, shall, without reasonable cause Paes 
[fail] or neglect to deliver the same to the probate court hav- 
ing jurisdiction of it, after he shall have been duly’ notified 
by such court for that purpose, he may be committed to the 
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jail of the county, by warrant issued by such court, and there 
be kept in close confinement, until he shall deliver the will as 
above directed. 

reaa  Seor. 18. When any will shall have been delivered into 

Pm arns or deposited in any probate court having jurisdiction of the 
same, such court shall appoint a time and place for proving 
it, when all concerned may appear and contest the probate of 
the will, and shall cause public notice thereof to be given by 
personal service on all persons interested, or by publication 
under an order of such court, in such newspaper printed in 
this territory, as the judge shall direct, three weeks succes- 
sively, previous to the time appointed, and no will shall be 
proved until notice shall be given as herein provided. 

teat will notcon- Secr. 19. If no person shall appear to contest the probate 
of will at the time appointed for that purpose, the court may, 
in its discretion, grant probate thereof, on the testimony of 
one of the subscribing witnesses only, if such witness shall 
testify that such will was executed in all the particulars as 
required in this chapter, and that the testator was of a sound 
mind at the time of the execution thereof. 

witeenas Secor., 20. If none of the subscribing witnesses shall reside 

out of territory. in this territory at [the] time appointed for proving the will, 
the court may in its discretion admit the testimony of other 
witnesses to prove the sanity of the testator and the execu- 
tion of the will; and as the evidence of the execution of the 
will may admit proof of the handwriting of the testator and 
of the subscribing witnesses. l 

ue ame’ Beor. 21. No will shall be effectual to pass either real or 

hia personal estate, unless it shall have been duly proved and 
allowed in the probate court, as provided in this chapter; or 
on appeal in the district court; and the probate of a will of 
real or personal estate, as above mentioned, shall be conclu- 
sive as to its due execution. 

aspen Sect. 22. All wills which shall have been duly approved 

parte; and allowed in any of the United States, or in any foreign 
country or state, according to the laws of such state or coun- 
try, may be allowed, filed, and recorded in the probate court 
of any county in which the testator shall have real and per- 
sonal estate, on which such will may operate in the manner 
mentioned in the following sections. 

Sect. 23. When a copy of such will, and the probate 
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thereof, duly authenticated, shall be produced by the executor | When a copy 
or other person interested in such will, to the probate court, presented. 
such court shall appoint a time and place of hearing, and 

notice shall be given in the same manner as in the case of an 

original will presented for probate. 

Secr. 24. If, on hearing the case, it shall appear to the git it teen to 
court that the instrament ought to be allowed in this terri- ewed. 
tory, as the last will and testament of the deceased, the copy 
shall be filed and recorded, and the will shall have the same 
force’ and effect as if it had been originally proved and al- 
lowed in the same court. 

Sect. 25. When any will shall be allowed, as mentioned Court ahan 
in the preceding section, the probate court shall grant letters with what effect. 
testamentary, or letters of administration, with the will an- 
nexed, and such letters testamentary or letters of administra- 
tion, shall extend to all the estate of the testator in this ter- 
ritory, and such estate, after payment of his just debts, and 
expenses of administration, shall be disposed of according to 
such will, so far as such will may operate upon it, and the 
residue shall be disposed of as is provided by law in cases of 
estates in this territory, belonging to persons who are inhabi- 
tants of any other territory, state, or county. 

Sect. 26. When any child shall be born after the making , When child | 
of his parent’s will, and no provisions shall be made therein "i! is made. 
for him, such child shall have the same share in the estate of 
the testator, as if he had died intestate, and the share of such 
child shall be assigned to him, as provided by law in cases 
of intestate estate. 

Secr. 27. When any testator shall omit to provide in his aen balati 

_ will for any of his children, or for the issue of any deceased for children, &o. 
child, and it shall appear that such omission was not inten- 

tional, but was made by mistake or accident, such child, or 

the issue of such child, shall have the same share in the 

estate of the testator as if he had died intestate, to be assigned 

as provided in the preceding section. . 

Sect. 28. When any share of the estate of a testator shall chinare of mon, 
be assigned to a child born after the making of a will, or to a "P. 
child or the issue of a child, omitted in the will as herein- 
before mentioned, the same shall first be taken from the 
estate not disposed of by the will, if any; if that shall not be 
sufficient, so much as shall be necessary shall be taken from 
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all the devisees or legatees, in proportion to the value of the 
estate they may respectively receive under the will, unless 
the obvious intention of the testator, in relation to some 
specific devise or bequest, or other provision in the will, 
would thereby be defeated, in which case such specific devise, 
‘legacy, or provision, may be exempted from such apportion- 
ment, and a different apportionment may be adopted, in the 
discretion of the probate court. 

or when devise Secr, 29. “When a devise or legacy shall be made to any 
before testator. child or other relation of the testator, and the devisee or 
legatee shall die before the testator, leaving issue who shall 
survive the testator, such issue shall take the estate so given 
by the will, in the same manner as the devi8ee or legatee 
would have done if he had survived the testator, unless a 

different disposition shall be made or directed by the will. 
Fatate Habis Sect. 30. All the estate of the testator, real and personal, 


for debts, and ‘ Š ; 
judge may make not exempt from execution by law, shall be liable to be dis- 


reasonable allow- 
ofeidow waar posed of for the payment of his debts and the expenses of 
pert administering his estate, and the probate court may make 
such reasonable allowance as may be judged necessary for 
the expenses of the maintenance of the widow and minor 
children, or either, constituting the family of the testator, out 
of his personal estate or the income of his real estate, during 
the progress of the settlement of the estate, but never fora 
longer period than until their shares in the estate shall be 
assigned to them. 
pum ee Sect. 31. Ifthe testator shall make provisions by his will, 
to beused in or designate the estate to be appropriated for the payment of 
oe his debts, the expenses of administration, or family expenses, 
they shall be paid according to the provisions of the will, 
and out of the estate thus appropriated, or so far as the same 
may be sufficient. 
sont guchproviss Seot. 32. If the provisions made by the will, or the estate 
appropriated shall not be sufficient to pay the debts, expenses 
of administration, and family expenses, such part of the estate, 
real or personal, as shall not have been disposed of by the 
will, if any, shall be appropriated according to the provisions 
of the law for that purpose. 
rian Sect. 33. The estate, real or personal, given by will to 
exept when. any devisees or legatees, not exempt from execution by law, 
shall be held liable to the payment of the debts, expenses of 
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administration, and family expenses, in proportion to the 
amount of the several devises or legacies, except that specific 
devises and legacies, and the persons to whom they shall be 
made, may be exempted, if it shall appear to the court neces- 
sary in order to carry into effect the intention of the testator, 
if there shall be other sufficient estate. 

Sect. 34. When the estate given by any will shall be „šp puch coves 
liable for the payment of debts and expenses, as mentioned ‘ain Property 
in the preceding section, or is liable to be taken to make up 4 
the share of a child born after the execution of the will, or of 
a child or of the issue of a child not provided for in the will, 
as hereinbefore provided, the executor shall have a right to 
retain possession of the same until such liability shall be 
settled by order of the probate court; and until the devises 
and legacies so liable, shall be accordingly assigned by order 
of such court, and when the same can properly be done, any 
devisee or legatee may make his claim to such court to have 
such liability settled, and his devise or legacy assigned to 
him. 

Sect. 35. All the devisees and legatees who shall, with _,Devisees or leg- 


atees holding 
the consent of the executor or otherwise, have possessiof of property liable 


the estate given to them by will, before such liability shall be ao 
settled by the probate court, shall hold the same, subject te 
the several liabilities mentioned in the preceding section, and 
shall be held to contribute according to their respective liabili- 
ties to the executor, or to any devisee or legatee from whom 
the estate devised to him may have been taken, for the pay- 
ment of debts or expenses, or to make up the share of a child 
born after the making of the will, or of a child or the issue of 
a child omitted in the will: and the persons who may as 
heirs have received the estate not disposed of by the will, as 
provided in this chapter, shall be liable to contribute in like 
manner as the devisees or legatees. 

Secr. 36. If any of the persons liable to contribute ac- „fany person 
cording to the provisions of the preceding section, shall be solvent or die. 
insolvent and unable to pay his share,’ the others shall be 
severally liable for the loss occasioned by such insolvency, in 
proportion to, and to the extent of the estate they may have 
received; and if any of the persons so liable to contribute 
shall die before having paid his share, the claim shall be valid 
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against his estate, in- the same manner as if it had been his 
proper debt. 
lout my set = Sect. 37. The probate court may, by decree for that 
several liabilities. nurpose, settle the amount of the several liabilities, as pro- 
vided in the preceding sections, and decree how much and in 
what manner each person shall contribute, and may issue 
execution as circumstances may require; and the claimant 
may also have a remedy in any proper action or complaint in 
law or equity. 
taa miare Skor, 38. Every will, when proved as provided in this 
dence in court. chapter, shall have a certificate of such proof indorsed 
thereon or annexed thereto, signed by the judge of probate 
and attested by his seal; and every will so certified, and the 
record thereof or a transcript of such record certified by the 
judge of probate and attested by his seal, may be read in 
evidence in all courts within this territory without further 
proof. 
satista cony = Sct. 39. An attested copy of every will devising lands, 
or any interest in lands, and the probate thereof, shall be 
recorded in the registry of deeds of the county in which the 
lands thereby devised are situated. 
moran words Segor. 40. The word “executor” in this act shall be con- 
«strued to mean an administrator with the will annexed, and 
the [word] “chapter” shall be construed to mean act, and the 
words “ he,” “ him,” and “ his” shall be construed to mean she, 
her, and hers, as the case may be. 
wank efect, Secr. 41. This act shall take effect from and after its pas- 
sage, and approval by the governor. 


Approved May 13, 1862. 
W. JAYNE, Governor. 
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CHAPTER 91, 


AN ACT CONCERNING LETTERS TESTAMENTARY AND OTHER 
PROCEEDINGS ON THE PROBATE OF A WILL. 


Be it enacted by the Legislative Assembly of the Territory of. 
Dakota: 


Section 1. When a will shall have been duly proved and When probate 
ecourt to issue let- 
allowed, the probate court shall issue letters testamentary ters testamen- 
thereon to the person named executor therein, if he is le- 
gally competent, and shall accept the trust, and give bond as 
required by law. 

Secr. 2. Every executor, before he shall enter upon the Penh 

execution of this trust, and before letters testamentary shall What conditions. 
issue, shall give bond to the judge of probate in such reason- 
‘able sum as he may direct, with one or more sufficient sure- 
ties, with conditions as follows: to make and return to the 
-probate court within three months a true and perfect inven- 
tory of all goods, chattels, rights, credits, and estate of the 
deceased, which shall come to his possession or knowledge, 
or to the possession of any other person for him; to admin- 
ister, according to law and to the will of the testator, all his 
goods, chattels, rights, credits, and estate, which shall at any 
time come to his possession, or to the possession of any other 
person for him, and out of the same to pay, and discharge all 
debts, legacies, and charges, chargeable on the same, or such 
dividends thereon as shall be ordered and decreed by the pro- 
bate court ; to render a true and just account of his adminis- 
tration to the probate court, within one year, and at any other 
time when required by such court; to perform all orders and 
decrees, of the probate court, by the executors to be performed 
in the premises. 

Sscr. 3. If, however, the executor shall be a residuary ee p 
legatee, instead of the bond prescribed in the preceding sec- ates. 
tion, he may give a bond, in such sum and with such sureties 
as the court may direct, with a condition only to pay ail the 
debts and legacies of the testator, and in such case he shall 
not be required to return an inventory. 

Secr. 4. No person named as executor in any will, nanii neglects 

42 
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mah be Pratt who shall refuse to accept the. trust, or shall neglect to 
give bond as prescribed in this chapter, for twenty days 
after the probate of such will, shall intermeddle or act as 
executor. 

Same: Sect. 5. If a person named executor in any will shall 
refuse to accept the trust, or shall, for the space of twenty 
days after the probate of the same, neglect to give bond as 
required by law, the probate court may grant letters testa- 
mentary to the other executors, if there be any who are capa- 
ble and willing to accept the trust; and if there be no such 
other executor who will give bond, the court may commit 
administration of the estate, with the will annexed, to guch 
person as would have been entitled to the same, if the testator 
had died intestate. 

ten Sect. 6. When the person camel executor in any will is 

xecutor 

is underage. under full age at the time of proving the will, administration 
shall be granted, with the will annexed, during the-minority 
of the executor, unless there shall be another executor who 
shall accept the trust and give bond; and in that case the 
executor who shall give bond shall have letters testamentary, 
and shall administer the estate until the minor shall arrive at 
full age, when he may be admitted as joint executor, on giving 
bond according to law. 

ot administra Sect. 7. Every person who shall be appointed adminis- 

annexed. trator, with the will annexed, shall, before entering upon the 
execution of his trust, give bond to the judge of probate, in 
the same manner and with the same conditions as is required 
of an executor, and sball proceed in all things to execute 
the trust in the same manner as an executor would be re- 
quired to do. 

exitimmaried, Sgor. 8. When an unmarried woman, appointed an exec- 

married. utrix, alone or jointly with another person, shall marry, her 
marriage shall extinguish her authority as executrix, and her 
husband shall not be executor in her right. 

mhen executor Sect. 9. If an executor shall reside out of this territory, 

y be removed. 
or shall neglect, after due notice given by the judge of 
probate, to render his account and settle the estate accord- 
ing to law, or to perform the decree of the court, or shall 
abscond, or become insane, or otherwise incapable or unsuit- 
able to discharge the trust, the probate court may remove 
such executor. 
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Secr. 10. When an executor shall die, or be removed, or Pik executor 
his authority shall be extinguished, the remaining executor, if 
there be any, may execute the trust ; and, if there shall be no 
other executor, administration, with the will annexed, may be 
granted of the estate not already administered. 

Sect. 11. When all the executors appointed in any will , When all ex- 
shall not be authorized, according to the provisions of this Pleren 
chapter, to act as such, such as are authorized shall have the ®t- 
same authority to perform every act, and discharge every 
trust required and allowed by the will; and their acts shall 
be as valid and effectual for every purpose as if all were au- 
thorized and should act together; and administrators, with 
the will annexed, shall have the same authority to perform 
every act and discharge every trust, as the executor named in 
the will would have had, and their acts shall be as valid and 
effectual for any purpose. 

Secr. 12. The executor of an executor shall not, as , Executor of 
such, have any authority to administer the estate of the ">et powers. 
first testator; but, on the death of the only surviving exec- 
utor of any will, administration of the estate of the first 
testator, not already administered, may be granted, with the 
will annexed, to such person as the probate court may judge 
proper. 

Secr. 13. When two or more persons shall be appointed ,,Sepérsie bonds 
executors of any will, the judge of probate may take a sepa- 
rate bond from each of them, with sureties, or a joint bond 
from all of them, with sureties. 

Secor. 14. When the word “chapter” occurs in this act, , \hspter”’ 
it shall be construed to mean “ act.” 

Secr. 15. This act shall take effect from and after its pas- went? effect, 
sage, and approval by the governor. 


Approved May 7, 1862. 
ži me W. JAYNE, Governor. 
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MEMORIALS AND RESOLUTIONS. 


MILITARY POSTS. 


CHAPTER 92. 


MEMORIAL AND JOINT RESOLUTION [RELATIVE TO MAKING 
FORT RANDALL A DISTRIBUTING POST.] 


To the Honorable E. M. Stanton, Secretary of War: 

Your memorialists, the legislative assembly of Dakota 
Territory, respectfully represent, That your department could 
materially enhance the business and growth of this ter- 
ritory by making Fort Randall the distributing depot for the 
North-West, instead of Fort Leavenworth. Your depart- 
ment must be aware that freights can be transported via Fort 
Randall to Laramie and Salt lake much cheaper than by any 
other route. While the route by the Niobrara valley is 
equally practicable, the distance in overland transportation is 
at least three hundred miles less than from Fort Leaven- 
worth. It is needless to remind you of the obvious advan- 
tage to border settlements resulting from the establishment of 
an important military depot in this [their] midst. It is an 
assistance with which all other territories have been favored 
except Dakota. We ask what we believe will result in a 
great saving to the general government, and at the same time 
confer substantial benefit upon the people of Dakota. And 
we shall ever pray. 

Be it resolved by the council and house of representa- 
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tives of the Territory of Dakota, That our delegate in con- Delegate in 
gress be, and hereby is requested to use all honorable means structed. = 
to bring this subject to the favorable consideration of the 

proper department. 


Approved May 12, 1862. 
W. JAYNE, Governor. 


CHAPTER 93. 


A MEMORIAL OF THE LEGISLATIVE ASSEMBLY OF THE TER- 
RITORY OF DAKOTA PRAYING FOR THE ESTABLISHMENT 
OF A MILITARY POST AT SIOUX FALLS CITY. 


To the President of the United States : 


Your memorialists, the legislative assembly of the Territory lishment estab- 
of Dakota, beg, most respectfully, to represent to your Excel- military postat 
lency that military protection should be, and we pray that it 
may be afforded to the settlements in Eastern Dakota and 
Western Iowa, by the immediate establishment,and occupation 
of a military post at Sioux Falls city, on the Big Sioux river; 
and your memorialists will ever pray, &c. 


Approved April 24, 1862. 
PP P W. JAYNE, Governor. 


CHAPTER 94. 


A MEMORIAL TO CONGRESS PRAYING FOR THE CONSTRUC- 
TION OF A FORT IN THE VALLEY OF THE RED RIVER OF 
THE NORTH. 


To the Honorable the Senate and House of Representatives in Congress 
assembled : 


Your memorialists of the legislative assembly of the ter- 
ritory of Dakota would respectfully represent that 
Whereas, an appropriation has been made, by a late session , Appropriation 
of congress, for the construction of a United States fort in the 
42* 
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valley of the Red river of the North; and, whereas, the expen- 
diture of said appropriation has been delayed, causing great 
discouragement among the settlers, thus retarding the develop- 
ment of a country rich in natural resources: Therefore your 
memorialists do earnestly petition that such fort may be con- 
structed at an early date, at some point within the territory on 
the Pembina river. 

The urgent necessity of the immediate building and garri- 
soning of such a fort will appear still more obvious, when the 
fact is considered that a bitter feud has long existed between 
the Chippewa and Sioux Indians, the Red river of the North 
being the only barrier between these contending tribes, and, in 
the absence of an armed force to prevent hostilities between 
these tribes, it is rendered extremely dangerous for our citizens 
to use the Red river of the North as a thoroughfare for the 
transportation of merchandise and mails. 

Your memorialists would further represent that they do not 
deem it necessary for them to enlarge upon the importance of 
keeping open a line of communication between St. Paul, Min- 
nesota, and the Red river settlements, as they have heretofore 
memorialized the congress of the United States upon that 
subject, in connection with a request that a treaty be made with 
the Chippewa Indians of Pembina and Red lake; and your 
memorialists would now represent that unless said treaty is 
formed and a fort erected and occupied in the vicinity of 
Pembina, the peace of the country will be endangered and the 
prosperity of this flourishing territory seriously impeded : for 
it is not an unfrequent occurrence that white settlers have 
been deprived of their property by these bands of Indians, and 
many of them, in the thinly settled portions of the Red river 
valley, have been inhumanly butchered by these predatory 
bands of Indians. . 

Finally, your memorialists will conclude by representing that 
incalculable advantages will be derived by this territory, if pro- 
tection is only afforded to the tide of immigration now steadily 
advancing towards British America. 

For which your memorialists will ever pray, &c. 


Approved April 30, 1862. 
W. JAYNE, Governor. 
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DAKOTA CAVALRY. 


CHAPTER 95. 


A MEMORIAL TO THE HON. E. M. STANTON, SECRETARY OF 
WAR OF THE UNITED STATES. 


Your memorialists, the legislative assembly of the Terri- 
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Objects to be 
attained by plac- 


tory of Dakota, would respectfully represent, that in the ing Dekota cav- 
opinion of your memorialists, the frontier settlements of this Pos! of the gov- 


territory need, and will need for some time to come, military 
protection located at different points in the settlements of the 
territory, to save them and their property from attacks from 
hostile Indians that are constantly traversing the country ; 
and that no one thing that can be done will have so great an 
effect to increase settlement and open up this country, as a 
proper relief afforded to the settlers in this respect; and inas- 
much as Fort Randall is situated at a great distance from a 
large part of the settlements in the territory, thereby rendering 
[it] of but little direct protection to the citizens; therefore, 
your memorialists would respectfully pray that the cavalry 
company raised within this territory for garrisoning Fort 
Randall, be ordered to codperate with the civil authorities of 
the territory, to be stationed at such places as the governor 
may deem the necessities and wants of the people demand, 
and will ever pray. 


Approved May 12, 1862. 
W. JAYNE, Governor. 
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MILITARY ROADS. 


CHAPTER 96. 


A MEMORIAL OF THE LEGISLATIVE ASSEMBLY OF THE 
TERRITORY OF DAKOTA TO CONGRESS, FOR AN APPRO- 
PRIATION FOR THE CONSTRUCTION OF MILITARY ROADS. 


To the Honorable the Senate and House of Representatives of the 
United States. 


The memorial of the legislative assembly of the Territory 


of Dakota respectfully represents : 


Supplies for 
soldiers and 
Indians. 


Supplies neces- 
sarily carried by 
land. 


pe in 
cost, if over good 
road. 


Open valuable 
lands. 


Appropriation 
asked for road 
between Fort 
Randall and 
Sioux city. 


Section 1. That the transportation of supplies for the use 
of the military and Indian departments of government on the 
Upper Missouri, forms an important item of the expenditures 
for these departments in this territory. 

Sect. 2. That during the season of low-water, the sup- 
plies for these departments must be carried by land a distance 
of some hundred and fifty miles, over roads that have been 
constructed temporarily, and at great expense, and therefore 
as yet inconvenient, and, at certain seasons of the year, difficult 
to pass over. 

Sect. 3. That the difference in the cost of transportation 
of government supplies would, in a few years, repay the gov- 
ernment for an expenditure of money in the construction of a 
good road for the transportation of military and Indian sup- 
plies necessary for Fort Randall and the Yankton Sioux 
agency. 

Sect. 4. That the construction of a military road would 
tend to open to settlement a large tract of valuable agricul- 
tural lands along the line of the road, and thus by the increased 
value of the government lands, contribute largely toward re- 
funding to the national treasury any expenditure in construct- 
ing such road. Your memorialists would therefore most 
respectfully, but urgently ask your honorable bodies to make 
an appropriation of ten thousand dollars for the construction 
of a military road commencing opposite Fort Randall and 
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running down on the east bank of the Missouri river, via 
Greenwood on the Yankton agency, mouth of Choteau creek, 
Springfield, Bon Homme, Yankton, Vermilion, and Elk 
point to Sioux city, Iowa. And as in duty bound your 
memorialists will ever pray. 


Approved April 5, 1862. 
W. JAYNE, Governor. 





CHAPTER 97. 


A MEMORIAL TO CONGRESS FOR THE CONSTRUCTION OF A 
MILITARY ROAD. 


Be tt enacted by the Legislative Assembly of the Territory of Dakota: 


Your memorialists, the legislative assembly of the Terri- 
tory of Dakota, respectfully represent: 

That the interest of that portion of our territory being*on , teed kel or 
the west side of the “Red river of the North,” would be prime pe 
greatly advanced by the construction of a military road, com- *™* 
mencing at a point on the west bank of the said river opposite 
Georgetown, in Minnesota, thence to Pembina, in this territory. 

Your memorialists further represent, that the government biect. 
has been very liberal in the construction of similar roads in 
Minnesota during her territorial organization, among which 
are the territorial roads leading west from points on the Mis- 
sissippi river to points on the said river, and we respectfully 
represent that this is but a continuation of said roads. 

That said road will also run through a great portion of public 
lands a distance of one hundred and twenty miles, and across 
numerous streams, important in size, and the construction of 
said road will thereby tend to develop the resources of that 
section of our rapidly improving territory, and at the same 
time confer a great boon on the hardy pioneers who have al- 
ready settled thereon. Your memorialists further represent 
that a large trade is carried on between the Red river settle- 
ments and St. Paul, Minnesota, which require large trains of 
carts to annually pass over this route to and from these points ; 
and that from this date large trains, in going to and from the 
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Cariboo and Saskatchawan gold mines, in. British America, 
will be compelled to travel this route. Your memorialists 
would further represent that there are streams, to the number 
of ten, that would require good bridges, and numerous smaller 
ones of less importance that would require bridging to insure 
the safety of transit for the different conveyances which pass 
through this section. 

«Appropriation And to aid in the construction of this road, your memorial- 
ists would respectfully urge upon your honorable body an 
appropriation of the sum of ten thousand dollars, and that 
the expenditure of this sum may be placed in charge of the 
War Department, to be used for the above-named purpose 
under the direction of said department. 

And in duty bound your memorialists will ever pray, &c. 


Approved May 8, 1862. 
W. JAYNE, Governor. 


CHAPTER 98. 


[MEMORIAL TO ESTABLISH A ROAD FROM THE EASTERN 
LINE OF THE TERRITORY NEAR SIOUX FALLS TO YANK- 
TON] 


To the Congress of the United States: 


The legislature of the Territory of Dakota would respect- 

fully represent: 
los That, whereas, the state of Minnesota has, by a recent act 
of its legislature, established a state road from Mankato west 
to the line between Minnesota and the Territory of Dakota, 
peat route, in the vicinity of Sioux falls; and, whereas, this is the most 
Ridgley and direct route from Fort Ridgley to Fort Randall; and, where- 
as, there is now no travelled route between said forts, except 
the route by Spirit lake and Sioux city, Iowa, therefore your 
capPpropriation memorialists would pray that an appropriation of ten thou- 
sand dollars ($10,000) be made, or such other sum as shall be 
deemed adequate to lay out and construct a military road 
from the western terminus of.said state road by Sioux falls 
to Yankton, a distance of ninety miles, intersecting at that 
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place a road from Sioux city to Fort Randall, thereby short- 
ening the distance from Fort Ridgley and Southern Minne- 
sota to Fort Randall and Southern Dakota, one hundred 
miles. 

And your memorialists would further show, that all mails 
from Southern Minnesota would pass over the same, and 
that all emigration from Wisconsin and Southern Minnesota 
to Dakota would pass over said road instead of passing over 
the circuitous route now travelled by Spirit lake and Sioux 
city in Iowa. 

It is further shown, that said road would pass over a fine 
rolling country, free from marsh and slough, well watered and 
timbered, nearly every acre of which is capable of cultivation. 
And your memorialist, will ever pray. 


Approved April 20, 1862. 
W. JAYNE, Governor. 


INDIAN TREATIES. 


CHAPTER 99. 


MEMORIAL AND JOINT RESOLUTION [RELATIVE TO A PRO- 
POSED TREATY WITH THE BRULE SIOUX INDIANS.] 


To the Honorable Secretary of the Interior: 

Your memorialists, the legislative assembly of the Terri- 
tory of Dakota, would respectfully represent that the interests 
of this territory would be greatly promoted, and its early set- 
tlement rapidly hastened, if the Indian title to the country 
now claimed and occupied by the Brule Sioux Indians was 
extinguished. 

Only a small fragment of the vast region embraced within 
the boundaries of Dakota, is open for settlement. These In- 
dians possess a belt of land extending from the Missouri to 
the Niobrara rivers, and lying next beyond the country ceded 
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in 1858 by the Ponca Indians, including a portion of the val- 
leys of the Niobrara and Missouri rivers, and all the valley of 
the White river, together with the country in the neighbor- 
hood of and embracing the Black hills. This region is 
believed to abound in mineral wealth, and portions of it are 
well timbered with pine and other valuable forest trees, ren- 
dering it —in consequence of the scarcity of timber and fuel 
in the territory already ceded — of almost vital importance to 
the future of Dakota. At present, these Indians are a for- 
midable barrier to any further advance into this interesting 
part of the public domain. 

The cession of their lands to the United States would at 
once open the door to the gold fields of the north-west, and 
the pine regions of the tributaries of the Upper Missouri. It 
will also open the shortest and most practicable thoroughfare 
leading from all the North-Western states to the western 
slope of the Rocky mountains. 

Your memorialists entreat your prompt attention to the 
subject, confidently believing that the interests of the general 


- government and the people of the North-West will be greatly 


subserved by an early treaty with these Indians. And we 
shall ever pray. 

Jp it resolved by the council and house of representatives 
of the Territory of Dakota, That our delegate in congress be 
and is hereby requested to use all honorable means to bring 
this subject to the favorable consideration of the Interior De- 
partment. n 

And be it resolved further, That his Excellency Governor 
William Jayne, superintendent of Indian Affairs for Dakota 
Territory, be and hereby is respectfully requested to urge the 
subject upon the attention of the Indian Department. 


Approved May 12, 1862. 
W. JAYNE, Governor. 
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CHAPTER 100. 


A MEMORIAL TO CONGRESS ASKING FOR A TREATY TO BE 
MADE WITH THE CHIPPEWA INDIANS OF RED LAKE AND 
PEMBINA ON THE RED RIVER OF THE NORTH. 


To the Honorable the Senate and House of Representatives in Con- 
gress assembled. 


Your memorialists of the legislative assembly of the Terri- ppt asked 
tory of Dakota, would respectfully represent the importance 
and necessity of a treaty being made with the Chippewa 
Indians of Red lake and Pembina on the Red river of the 
North. 
The importance of such a treaty is quite apparent to your rena 
memorialists when they consider that it has been the policy of 
the general government to encourage the march of empire in 
its westward course, and, especially, when it is self-evident to 
them that, by the formation of such a treaty, a beautiful tract 
of country, which cannot be surpassed for a fertile and exu- 
berant soil, will be opened for settlement, and speedily devel- 
oped. Your memorialists would also pa a that inasmuch | Of the neces- 


as the Hudson Bay Company have for the past two years torpor 
nearly abandoned their route via Hudson’s bay, using the Possessions, &- 
route via St. Paul, Minnesota, to -their settlement, they 

believe it a matter of vast importance to the commercial 

interests of the West, that protection be afforded to those 

engaged in transporting goods from the city of St. Paul 

and other cities on the Mississippi river, to the British settle- 

ments on Red river, and also that protection ought to be 

afforded to our own citizens engaged in conveying goods to 

the northern part of the territory. 

And your memorialists would further represent, that the ,Nevigaton 

aforesaid tribe of Indians have endeavored during the past 

summer to prevent the navigation of the Red river, by taking 
possession of the steamboat Anson Northrup, when moored 

at the town of Pembina, for the purpose of changing the 

United States mail, and that said tribe of Indians have, by 
numerous threats made during the past winter, exhibited 

- such a spirit of hostility against the use of their country for a 
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thoroughfare for transportation, that little hope can be reason- 
ably entertained for the continuance of said route, unless the 
Indian title to the country be extinguished and the Indians 
removed therefrom. 

eon resonable And, finally, your memorialists believing that a treaty for 
the purchase of their lands can be effected on very reasonable 
terms, do earnestly hope that a government, ever watchful for 
the real interest of this new territory and the safety of the 
people, will use every possible means to protect and encour- 
age the enterprising and intrepid pioneers of that portion of 
the territory. 

For which your memorialists will ever pray. 


Approved April 26, 1862. 
W. JAYNE, Governor. 


MAIL ROUTES. 


CHAPTER 101. 


A MEMORIAL TO CONGRESS FOR THE ESTABLISHMENT OF A 
MAIL ROUTE FROM MANKATO, IN BLUE EARTH COUNTY, 
STATE OF MINNESOTA, VIA MADELIA, SIOUX FALLS, UPPER 
JAMES CROSSING, YANKTON, SMUTTY BEARS’ CAMP, BON 
HOMME, WANANRA, TUFTSVILLE (OR NESHUDA), PHIL- 
BRICK’S CROSSING (OR CHOTEAU), AND GREENWOOD, TO 
FORT RANDALL, IN DAKOTA TERRITORY. 


To the Congress of the United States: 

Route asked The legislature of the Territory of Dakota would respect- 

for, and benefits. 6 a n 

fully represent, that a great inducement for immigration and 
settlement in a new country, is the early establishment of 
mail routes and postal facilities. That affording the pioneer 
-direct and accessible mail facilities with the East, removes 
one of the greatest privations experienced by the early settlers, 
and induces others to join him in making the Western coun- 
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try their home. That although mail routes in sparsely settled 
communities may not pay in a pecuniary sense, yet the gov- 
ernment may be doubly paid by the more speedy settlement 
and advancement of the country. And your memorialists 
would more especially call the attention of your honorable 
body to the fact that, at present, there is no mail connection 
between Minnesota and Southern Dakota; and that it is of 
the greatest importance to the future growth and develop- 
ment of south-western Minnesota, the Big Sioux valley, and 
the Missouri river country, that direct communications by 
mail be established, connecting the two sections. 

And they would further represent, that a large portion of 
the country lying between Mankato and the settlements on 
the Missouri, in Dakota Territory, is within convenient ac- 
ceptable mail facilities ; and that thereby the settlers of those 
regions have not the means of communication with the East; 
and that the settlement and advancement of that country is 
impaired and retarded. It is S further believed that, were pos- 
tal facilities established, connecting these two sections by 
way of the proposed route, that it would have great induce- 
ment and attractions, and great advantages over any other 
route leading into the territory; and in view of the prospect 
of the rapid settlement of the rich agricultural lands in south- 
western Minnesota and Southern Dakota, and of the prospec- 
tive rush of immigration, at a very early period, to the mineral 
region of the latter, just west of the Missouri, known as the 
Black hills; and in view of the fact that Fort Randall is 
. gaining importance as a distributing and outfit[ting] post 
for those vast regions up the Missouri, the Black hills, the 
Pacific, via South pass, and the Niobrara or Running Water 
river; and that it is to be a starting-point for a Pacific mail 
route (as by schedule for the next mail letting) ; and in view 
of the fact that a large portion of the emigration which has 
already gone into the territory, has gone by this route, the 
evidence is conclusive that it is the natural thoroughfare. 

Therefore, your memorialists, the legislature of the Terri- 
tory of Dakota, would most urgently ask for the immediate 
establishment of a daily connection by mail, to be carried by 
first class conveyances, connecting Kort Randall, on the Mis- 
souri, with the nearest navigable waters in Minnesota, at 
Mankato; or the continuation, in fact, of route number thir- 
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teen thousand five hundred and seventy-seven (13,577) from 
St. Paul to Mankato, to Fort Randall, in Dakota Territory; 
an initiatory step to a project ardently desired by both sec- 
tions; that is, a railroad connecting the large pine and tim- 
ber forest of Minnesota, with the rich and fertile prairies of 
Southern Dakota. 

And your memorialists will ever pray. 


Approved May 5, 1862. 
W. JAYNE, Governor. 


CHAPTER 102. 


MEMORIAL TO CONGRESS FOR A MAIL ROUTE FROM SIOUX 
FALLS CITY TO VERMILION. 


To the Honorable the Senate and House of Representatives of the 
United States in Congress assembled : 


for ng eked. The memorial of the legislative assembly of the Territory 
of Dakota respectfully represents, that the convenience and 
interests of a respectable portion of the population of Southern 
Dakota Territory demand the establishment of a mail route 
from Sioux Falls city to Vermilion. That the distance 
between said points is about fifty-five miles; that the route 
is practicable, and may be travelled without serious difficulty 
at all seasons of the year; that without such mail route a 
large settlement on the Missouri river in this territory will be 
destitute of a direct communication with Sioux Falls city, 
and important points in Southern Minnesota. Your memo- 
rialists would therefore pray your honorable bodies to establish 
a mail route as above, and that the mail be transferred at least 
once per week. 


Approved April 5, 1862. 
W. JAYNE, Governor. 
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CHAPTER 103. 


MEMORIAL OF THE LEGISLATIVE ASSEMBLY OF THE TERRI- 
TORY OF DAKOTA, FOR A MAIL ROUTE FROM ELK POINT 
TO SIOUX FALLS CITY. 


To the Honorable the Senate and House of Representatives of the 
United States in Congress assembled: 


Your memorialists, the legislative assembly of the Territory Bo tents 
of Dakota, would most respectfully represent, that the mail 
facilities afforded to the people of the Big Sioux valley are 
entirely insufficient to meet their wants; that the commercial 
‘and social interest of the people in that portion of the terri- 
tory demand the establishment of a mail route, with weekly 
service on the same, from Elk point, via Brule creek, Calliope, 
Iowa, and Commerce city, to Sioux Falls city, Dakota Ter- 
ritory. 

Approved April 21, 1862. 

W. JAYNE, Governor. 





MISCELLANEOUS. 


CHAPTER 104. 


[MEMORIAL] TO THE HONORABLE SECRETARY OF THE IN- 
TERIOR, FOR A PORTION OF THE FUND APPROPRIATED. 
BY CONGRESS TO ASSIST EMIGRANTS TO THE PACIFIC. 


The memorial of the legislative assembly of the Terri- 
tory of Dakota respectfully represents : 

That parties are now being formed in the state of Minne- „ Parties now 
sota for the purpose of organizing an expedition across the 
continent to the recent gold discoveries in Washington Terri- 
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tory, known as the Salmon river gold mines, which are now 
attracting so much attention throughout the country, and 
already drawing great numbers to them from California, Ore- 
gon, and Pike’s Peak. 

And further, that our own people in Southern Dakota, have 
long contemplated an expedition westward, to a country as 


` yet but little known except by the information gained from a 


few traders, trappers, and friendly Indians, who have invaria- 
bly given it the brightest description, representing it as abound- 
ing in coal,iron,and gold. The presence of this latter mineral 
has been fully confirmed by Lieut. Warren, U. S. topographical 
engineer, in his report of 1857, of the Black hills. And further, 
your memorialists would represent that there is unity of action 
between those parties in Minnesota, who contemplate an ex- 
pedition to the Salmon river gold mines, and the parties in 
Southern Dakota, who wish to explore the Black hills. That 
those parties from Minnesota go via Southern Dakota to the 
Black hills, from thence bearing northward through the Crow 
country, to Lieut. Mullen’s wagon road pass, through the Rocky 
mountains and into the valleys of Snake and Salmon river. 
That parties from Southern Dakota wish to join and accom- 
pany them to the Black hills, and there make a satisfactory 
exploration of the country, of so much interest to every Dako- 
tian, and gain that knowledge, by personal observation, so long 
desired, excited by the narrative of every returned adventurer. 
Your memorialists would most earnestly ask that, inasmuch 
as an expedition of this character must necessarily involve a 
great expense to all parties engaged in it, that a portion of the 
recent appropriation made by congress to assist emigrants to 
the Pacific, be set apart for the use of this expedition. And 
your memorialists, as in duty bound, will ever pray. 


Approved April 21, 1862. 
W. JAYNE, Governor. 
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CHAPTER 105. 


JOINT MEMORIAL AND RESOLUTION RELATIVE TO A GEO- 
LOGICAL SURVEY OF THE TERRITORY. 


To the Honorable the Senate and House of Representatives of the 
United States in Congress assembled. 


Your memorialists, the legislative assembly of the Terri- | Geological sur- 
tory of Dakota, respectfully represent, that a geological survey "èst purpose. 
should be made without delay. It is well known that exten- 
sive coal-fields underlay large portions of our Dakota plains 
and valleys, in places where timber is too scarce to admit of 
settlement, unless coal be procured for fuel. There are also 
valuable salt springs and salt lakes; and recent discoveries, 
by the American Fur Company, furnishes valuable proof that 
gold exists in dust and quartz, at the eastern base of the 
Black hills, in sufficient quantities to attract the attention of 
our government. 

Your memorialists believe that the time has arrived in our 
national affairs when the nation should turn her eyes for gold 
north of latitude 36° 30’, and that a geological survey, by 
demonstrating the mineral wealth of this territory, would 
facilitate the settlement and sale of the public lands, by an 
industrious population, who would speedily develop the 
hidden resources of the North-West, which has hitherto been 
regarded as a barren waste. We, therefore, pray your honor- 
able body to make a reasonable appropriation for a geological 
survey of this territory. 


Approved April 26, 1862. 
W. JAYNE, Governor. 
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CHAPTER 106. 
A MEMORIAL RELATIVE TO THE DIRECT TAX. 


To the Honorable the Senate and House of Representatives tn Congress 
assembled. 


Your memorialists, the legislative assembly of the Territory 
of Dakota, respectfully request you to take out of the appro- 
priation made by congress for legislative purposes for the 
Territory of Dakota, for the year ending June 30, 1862, 
the amount of tax due the United States government, from 
the Territory of Dakota, and your memorialists will ever 
pray, &c. 


Approved May 13, 1862. 
W. JAYNE, Governor. 


CHAPTER 107. 
JOINT RESOLUTION. 


Resolved by the Council and House of Representatives of the Territory 
of Dakota: 

1. That hereafter the style of the heading of all laws of 
this territory shall be: “ Be it enacted by the legislative as- 
sembly of the Territory of Dakota.” 

2. This resolution shall take effect immediately on its pas- 
sage by the two houses. 


Approved March 29, 1862. 
W. JAYNE, Governor. 
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CHAPTER 108. 
JOINT RESOLUTIONS RELATIVE TO THE REBELLION. 


Be [it] resolved by the Legislative Assembly of the Territory of Dakota : 

1. That the rebellion existing in several of the states is ,, Cavée of rebel- 
without any adequate or just cause; that it was devised, or- 
ganized, and armed for the disruption of the Union, the 
destruction of the povernment, and’ the abridgment or over- 
throw of the liberties of the people. 

2. That the present war is prosecuted for the integrity of „Prosecution of 
the union, the preservation of the constitution, and the suprem- 
acy of the government; and that the plain, simple, stern al- 
ternative is now presented to the people of crushing out 
treason, or yielding the national existence. 

3. That we fully indorse the policy of the administration , President and 
in every particular; that we have the utmost confidence in ‘ined. 
the wisdom, patriotism, and ability of the president and his 
constitutional advisers, and that as the great work of their 
administration is the suppression of the rebellion and the sal- 
vation of the country, that the administration deserves and 
ought to receive the cordial and earnest support of every true 
and patriotic citizen. 

4. That the people demand and have a right to expect in , wcomgny rec- 
this extraordinary emergency, a system of most rigid economy 
and accountability in the public expenditures, in all depart- 
ments of the national and territorial governments. 

5. That this territorial administration, by the faithful dis- „Acts of territo- 
charge of their duties in raising for the service of the general ™™4*- 
government all the troops required by the secretary of wgr, 
have placed the territory among the foremost of the territories 
of the Union, and are entitled to receive the highest commen- 
dation from every citizen. 

6. That we tender to all those noble patriots, whether na- 472% sol- 
tive or foreign born, who are now batiling for the maintenance 
of the constitution of the United States, the supremacy of the 
laws, and the preservation of the Union, our heartfelt thanks 
for their patriotic sacrifices. May their services ever be remem- 
bered only to be honored, and we wish them a happy and speedy 
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return to their homes of peace, with the glorious satisfaction 
of having preserved us an undivided people, with the con- 
stitution of the United States as the supreme law. of the 
nation. 

7. That the spontaneous voice of true American grati- 
tude cannot but exult over the success of our arms at the 
recent battles of Fort Henry, Fort Donelson, and Pittsburg 
landing; and that we believe the conduct of our forces 
in those battles will be a lasting honor to them, as well as 
the American nation, and a proof to the latest time of true 
American valor. 

8. That the secretary of the territory be requested to for- 
ward a copy of these resolutions to the president of the 
United States. 


Approved May 14, 1862. 
W. JAYNE, Governor. 


CHAPTER 109. 
JOINT RESOLUTION. 


Be it resolved by the Legislative Assembly of the Territory of Dakota j 

That the territorial auditor be and he is hereby authorized 
to audit all military claims and demands against the terri- 
tory. 


Approved May 15, 1862. 
W. JAYNE, Governor. 
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CHAPTER 110. 


RELATING TO THE PRINTING OF THE LAWS AND JOURNALS 
OF THE FIRST SESSION OF THE LEGISLATIVE ASSEMBLY 
FOR THE YEAR 1862. 


Be it resolved by the Legislative Assembly of the Territory of Dakota : 


1. That the secretary of the territory be and is hereby ,O¢thanumbers 
requested to procure thirteen hundred printed copies of the Journals. 
laws, memorials, and resolutions passed at this session of the 
legislative assembly, to be bound as follows: nine hundred 
copies in law sheep, and four hundred in heavy paper covers ; 
also, two hundred and fifty copies of the journals of each 
house, to be bound as follows: fifty copies in law sheep, and 
the remainder in substantial paper covers — both books to be 
properly indexed. 

2. That the printed volume of laws aforesaid shall be „Preliminary 
prefaced by the Declaration of Independence, the Consti- 
tution of the United States, and the Organic Act of Dakota 
Territory. 

3. That, in comparing and arranging the copies of the , Necessary cor- 
laws for publication, the secretary of the territory shall be ea 
‘and is hereby authorized to make such corrections in the 
orthography, grammatical construction, and punctuation of 
the said copies as he shall deem necessary to complete the 
sense of the laws: Provided, That when words and clauses 
are inserted, such change shall be denoted by inclosing said 
words and clauses in brackets. 


Approved May 14, 1862. 
W. JAYNE, Governor. 
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CHAPTER 111. 


[RESOLUTION RELATIVE TO EXTRA PAY OF CLERKS OF THE 
LEGISLATURE] 


Be tt resolved by the Legislative Assembly of the Territory of Dakota: 
Extra allow- Section 1. That there shall be allowed James Tufts, 


Tula and J. B- secretary of the council, and J. R. Hanson, chief clerk of the 
house of representatives, for forty days’ extra service in 
making up the final record of their respective houses, one 
hundred and twenty dollars each, in full compensation. 

came to Wi- Sect. 2. That there is due William Goodfellow, for sixty 
days’ services rendered as the engrossing and enrolling clerk 
of the council, two hundred and forty dollars. 

ogame to Daniel Secr, 3. That there is due Daniel Gifford, for sixty days’ 
services rendered as the engrossing clerk of the house of 
representatives, one hundred and eighty dollars. 

ie. Sect. 4. The territorial auditor is -hereby instructed to 
issue territorial warrants to each of the above-named indi- 
viduals, to the amount allowed by this resolution, 


Approved May 15, 1862. 
W. JAYNE, Governar. 


CHAPTER 112. 
JOINT RESOLUTION. 


Resolved, by the Legislative Assembly of the Territory of Dakota: 


recommitteto That a joint committee of three from the council, and three 
from the house of representatives, be appointed to select a 
territorial seal for the Territory of Dakota, and to agree upon 
an appropriate device and motto for the same. And that said 
committee report without delay. 


Approved April 30, 1862. 
W. JAYNE, Governor. 
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ACKNOWLEDGMENTS, &c. See COMMISSIONERS. 
ADMINISTRATORS AND EXECUTORS. 

how to distribute personal estate not disposed of by will, 29. 
letters of administration granted by probate court of county where deceased resided, 30. 
those first granted exclude jurisdiction of other probate courts, 80. 
to whom and when granted, 30. 
administrator to give bond, with what conditions, 31. 

Special Administrator appointed, when delay in granting letters, 81. 
his duties and powers, 31. 
not liable to action or to pay debts, 81. 
shall give bond, with what conditions, 32. 
upon granting of letters his powers cease, 82. 
if money, goods, &c., embezzled before letters granted, 82. 
when administrator or executor dies before estate settled, 82. 
when administrator may be removed, 82. 
when unmarried woman marries, her rights as administratrix extinguished, 38. 
when one administrator removed, remaining administrator may execute duties, or new 

one be appointed, 88. 

- powers of new administrator, 88. 
if after letters granted, a will is proved and allowed, 33. 
executor complete unfinished administration, 38. 
all previous acts of administrators or executors legalized, 33. 
when two or more administrators, separate bonds may be taken, 33. 
‘when appointment, or letters of administration applied for, what notice required, 34. 
laws relating to exemption to apply to estates of intestates, 34. 
administrators and executors to return what inventory, and when, 84. 
estate and effects returned in inventory, how appraised, 34. 
if justice appoints appraisers, style of order, 85. 
inventory carefully noted and certified to executor or administrator, 35. 
a separate inventory of personal property allowed the widow, 35. 
debts paid out of personal estate; if not sufficient, then out of real estate, 85. 
administrator or executor have possession of all estate, and keep in tenantable repair, 36. 
if complaint made of embezzlement, &c., person may be cited to appear and answer, 36. 
if person cited does not appear, 36. 

_ person intrusted with parts of estate required to report, when, 86. 
when debtor of deceased unable to pay all his debts, 37. 
when mortgagee dies without foreclosing, executor or administrator may have same 

power, 87. . 

in case of redemption or sale of mortgaged premises, 37. 
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ADMINISTRATORS AND EXECUTORS — Ontinued. 
if such real estate held by executor or administrator, it may be sold for payment of 
debts and legacies, 87. 
if not sold, may be partitioned among legatees, 87. 
when there is a deficiency of assets, 88. 
executor or administrator not bound to sue for estates unless urged by creditors, and 
unless they give security, 88. 
all real estate so recovered, to be sold for payment of debts, 88. 
property exempted, 88. 
APOTHECARY. 
delivering active poison, without label “ poison ” — penalty, 318. 
APPORTIONMENT. 
Red river district apportioned, one council man and two representatives in legislative 
assembly, 89. 
ASSOCIATIONS. 
act creating “ Old Settlers Historical Association,” 40. 
names of members of incorporation and their powers, 40. 
residents prior to passage of organic acts may be members, 41. 
objects of association, 41. $ 
when, where, and for how long a time to meet, 41. 
first meeting, how called, and what to do, 41. 
seven members constitute quorum, 41. 
legislature may alter or amend act, 41. 
. ATTORNEYS. 
act regulating the admission of, 42. 
qualifications necessary for license to practice, 42. 
citizen may attend to his own case in all courts, 42. 
supreme court make rulos regulating admission of attorneys, 42. 


BANKING. ; 
certain corporations prohibited from exercising banking powers, 241. 
partnerships prohibited from same, 405. 
.BASTARDS. 
upon complaint accused party brought before justice, 42. 
examination, how conducted, 43. 
accused discharged on securing payment of expense of child’s support, and in satisfac- 
tion of mother, 48. 
if accused fails to comply, 48. 
if complainant cannot attend, 44. 
upon trial, mother of bastard admitted as witness, 44. 
if accused found guilty, 44. 
to give bond, &c., or be imprisoned, 44. 
if imprisoned ninety days, 45. 
if mother fails to prosecute to final judgment, 45. 
if child becomes public charge, commissioners may inquire into facts, 45. 
proceedings in such case, 45. 
commissioners may compromise with putative father, 45. 
BOATS AND VESSELS. 
act to provide for proceedings for collections of demands against, 46. 
subject to what liabilities, 46, 
suit may be instituted against boat or vessel, by its name, 46. 
complaint filed with clerk of district court or county, 47. 
complaint set forth what, and to be verified, 47. . 
warrant to be issued giving sheriff what authority, 47. 
‘upon return of warrant, proceedings as in other cases, 47. 
master, owner, &c., may appear and answer complaint, 47. 
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BOATS AND VESSELS — Continued. 
if he does not appear, plaintiff may proceed to take judgment, 47. 
boat, &c., discharged when satisfactory security is given, 47. 
court may order sale, when and for what, 48. 
if bond is given, execution issue against principal and security, 48. 
justices have cognizance of such cases, when, 48. 
their proceedings, how governed, 48. 
their warrants returnable forthwith, 48. 
case decided in a summary manner, 48. 
warrants served and returned, how, 48. 
officer may sell such part of boat and property as may be necessary, 48. 
continuance granted, when and for what cause, 48. 
no continuance granted to plaintiff, 49. 
compensation of officers, 49. 
master, owner, &c., may appeal, 49. 
actions against, commenced within one year, 49. 
BOUNDARIES. See COUNTIES AND COUNTY SEATS. 
BRANDS OF ANIMALS. See Marks AND BRANDS. 


CAPITAL OF TERRITORY. 
act locating, 471. 
CARRIAGES. 
law relating to, 487. 
CIVIL PROCEDURE. 
act. to establish the code of, 49. 
what rule of common law not applicable, 49. 
its provisions and proceedings under it to be liberally construed, 49. 
Form oF Crvit Actions, 60. , 
there shall be but one form of action, 50. 
parties known as plaintiff and defendant, 50. 
there can be no feigned issues, 60. 
question of fact may be tried, how, 50. 
TIME OF COMMENCING CIVIL ACTIONS, 50. 
For the Recovery of Real Property, 50. 
- actions for the recovery of title brought within twenty-one years, 50. 
if person is under age, married woman, insane, &c., when action to be brought, 50. 
for forcible entry and detention, when brought, 50. 
Actions other than for the Recovery of Real Property, 51. 
civil actions for other than real property, brought when, 51. 
if under age, married woman, &c., when actions may be brought, 51. 
General Provisions, 52. . 
actions when being commenced, 52. 
if defendant absconds or conceals himself, time not to be computed, 52. 
when cause of action has arisen in.another state, and laws differ, 52. 
if plaintiff fails other than upon merits, he may renew action within one year, 52. 
cases founded on contract partly acknowledged, 52. 
PARTIES To Civit Actions, 53. 
actions must be prosecuted in name of real party, except when, 53. 
in case of assignment of thing in action, 53. 
cases in which other than real party may bring action, 58. 
if a husband and wife be sued together, 53. 
if an infant, action must be brought by the guardian or next friend, 58. 
guardian or friend liable for costs of such action, 54. 
the defence of an infant must be by a guardian, 54. 
guardian for suit, how appointed, 54. 
all persons interested, may join in suits as plaintiffs, except, 54. 
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CIVIL PROCEDURE — Continued. 
any person interested adversely to plaintiff, may be made defendant, 54. 
parties united in interest must be joined as plaintiffs or defendants, 54. 
_ when parties are numerous, one or more may sue or defend for all, 54. 
persons severally liable upon same obligation, may be included in same action, 54. 
action does not abate by death, marriage, &c., if the cause survive, 54. 
court may determine controversy, when it can be dene without prejudice to rights of 
others, 55. 
when persons interested apply, they may be made parties, 55 
when court may make order for delivery, &c., of subject of aetion upon claim of third 
person, 65. 
last section applicable to action brought against a sheriff or officer, 55. 
in action against sheriff, change in parties, how made, 56. 
THE COUNTY IN WHICH ACTIONS ARE TO BE BROUGHT, 56. 
what actions to be brought in county where subject of action is situated, 56. 
if situated in two or more counties, may be brought in either, 56. 
if separate tracts in different counties, possession recovered by separate action, 66, 
action to commence specific performance of contract, may bé brought -in county 
where any defendant resides, 56. 
what actions brought in county where the cause arose, 56. 
other action against corporation brought in county where it js situated, 57, 
if an insurance company, brought in county where cause arose, 57. 
action against railroad company and stages or coaches, brought in any coynty where 
road or line passes, 57. 
actions against a turnpike-road company same, 67. 
these provisions not applicable where charter preseribes place of bringing suit, 57. 
actions against a non-resident or foreign corporation, brought where, 67. 
other actions brought in cbunty in which defendant resides, 67. 
when and how case may be removed to another county, 58, 
COMMENCEMENT OF A CIVIL ACTION, 58. 
plaintiff file a precipe, stating and demanding what, 58. 
the summons — issued by clerk under seal, and its style, 58. 
directed to sheriff, and commanding him to do what, 58. 
if defendant fail to appear, 58. 
summons issued to any other county at plaintiff's request, when, 58. 
summons returnable on first day of next term, wheh time not fixed by statute, 59. 
when returned “ not summoned,” other writs may be issued, 69. 
writs may issue to other counties at same time, 59. 
Service of Summons, 59. 
actual service, 59. 
service by officer to whom it is directed, 59. 
return must state the manner and time of service, 59. 
must be returned at the time stated in summons, 59, 
acknowledgment or appearance of defendant equivalent to service, 69. 
summons against corporation, how served, 59. 
against an agency, how served, 60. 
against agent of foreign corporation, how served, 60. 
against a minor, 60. 
Constructive Service, 60. 
service may be made by publication, in what cases, 60. 
affidavit necessary that other service cannot be made, 60. 
publication, how made, and must contain what, 61. 
publication, when deemed complete, and how proved, 6}. 
personal service may be made out of territory, 61, 
when and how a case may be opened after judgment in case of publication only, 61. 
in case of unknown heirs or devisees, 62. 
in case one only of several defendants is served, 62. 
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CIVIL PROCEDURE — Continued. 
action deemed pending, and third person excluded, when, 62. 
when part of real property is situated in another county, 62. 
JOINDER IN ACTIONS, 62. 
plaintiff may unite several causes, when, 62. 
must affect all parties, and not require different places of trial, 63. 
PLEADINGS IN Crvit Actions, 63. 
Pleadings in General, 68. 
definition of pleadings, 68. 
forms as prescribed by this code, 63. 
only what pleadings allowed, 63. 
The Petition. 
contains what, 63. 
when more than one cause of action, separately stated and numbered, 64. 
Demurrer. 
defendant demur, when, 64. 
demurrer shall specify what; if it does not, 64. 
objection by answer; if by neither demurrer or answer, 64. 
when demurrer is sustained on ground of misjoinder; 64. 
defendant may demur to one or more, and answer remainder, 64. 
Answer. 
contains what, 65. 
counter claim, 65. 
if defendant omits to set up counter claim or set-off, 65. 
when new party is necessary to decision of counter claim, 65. 
set-off can only be pleaded, when, 65. 
when new party is neceseary to decision of set-off, 65. 
when cross demands have existed, 66. 
guardians or attorneys shall deny what in answer, 66. 
Reply. 
no reply except when, 66. . 
reply contains what, 66. 
General Rules of Pleading, 66. 
papers shall be filed, when, 66. 
time for filing may be extended, when, 66. 
pleadings must be subscribed by party or attorney, 66. 
pleading of fact must be verified by affidavit, 66. 
such verification not required, when, 67. 
affidavit may be made by one of several united parties, 67. 
belief of affiant sufficient in affidavit, 67. 
affidavit by non-resident or absentee, 67. 
affidavit made before whom, and what certificate necessary, 67. 
verification does not apply to amount claimed, 67. 
when and why affidavit made by attorney, 67. 
construction of pleadirig liberal, 68. 
fictions abolished, 68. 
title of cause not chanzed in any of its stages, 68. 
in action relating to account, note, bill, &c., copy must be attached, 68. 
when pleading may be altered, 68. 
when and how counter claim and set-off may be withdrawn and made subject of new 
action, 68. 
special jurisdiction, how established, 68. 
performance of conditions precedent in a contract, how established, 68. 
in actign upon account, promissory note, &c., copy sufficient, 69. 
when others than the makers are party in the action, 69. 
in pleading private statute, sufficient to refer to title and date of passage, 69. 
in actions for libel or slander, sufficient to state what, 69. 
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in action for recovery of real property, how described, 69. 
material allegations not controverted, taken as true, 69. 
exceptions, 70. 
material allegation defined, 70. 
what need not be stated in pleading, 70. 

Mistakes in Pleading, and Amendments, 70. 
variance between pleading and proof, 70. 
when allegation in general is improved, 70. 
petition may be amended, when and how, 70. 
adverse party may amend within ten days, 70. 
if demurrer overruled, party may answer or apply, 71. 
court may amend pleading process or proceeding, when and for what, 71. 
court must disregard errors or defects which do not affect rights, 71. 
if demurrer sustained, adverse party may amend, 71. 
in case of amendment requiring time, continuance may be granted, 71. 
when name of defendant unknown, 71. 
supplemental petition answer or apply, when, 72. 
when two or more actions pending may be joined, 72. 
or if a consolidation, how made, 72. 

Replevin of Property, 72. 
specific personal property may be demanded, when, 72. 
order for same, when and how made, 72. 
return day of order, when, 78. 
sheriff execute order, how, 73. 
sheriff deliver property upon execution of what undertaking, 78. 
value of property, how ascertained, 73. 
if undertaking not given, 73. 
if sheriff deliver property without undertaking, 74. 
defendant may except to sureties within twenty-four hours, 74. 
if judgment be then rendered against the plaintiff, 74. 
jury shall find judgment for defendant, how, 74. 
if judgment for plaintiff, 74. 
when property claimed has been returned for want of undertaking, 75. 
an order for delivery, may be directed ta any other county, 75. 
officer may break open building or inolosure, when, 76. 
no suit instituted on undertaking, except. when, 78. 
an order issued without affidavit to be set aside, 75. 

ATTACHMENT. 

plaintiff may have attachment, when and upon what grounds, 76. 
order of attachment made when certain affidavit filed, 76. 
undertaking necessary, when, and nature of same, 77. 
attachment directed to sheriff requiring him to do what, 77. 
orders may be issued to different sheriffs, 77. 
return day, 77. 

Execution and Return of Attachment, 77. 
if several issued, executed in arder, 77. 
when and how executed, 77. 
property released on execution of what undertskiug, 78. 
if property cannot be reached, garnishee ordered to answer, 78. 
order and notice, how served on garnishee, 78. 
different attachment may be made by same officer, 78. 
if already attached, subsequent ordera how executed, 78. 
Officers return, show what, 79. 
property bound from time of service, &o., 7% 

Disposition of Attached Property, 79. 
receiver appointed; to take oath and give undertaking, 79. 
his duties, 79. 
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subject to order of court, 80. 
when receiver not appointed, officer to act as such, 80. 
court may make what orders for preservation of property, 80. 
Proceedings upon Attachment, 81. 
attachment discharged upon execution of undertaking, 81. 
undertaking executed in whose presence, and approved by whom, 81. 
garnishee shall appear, when, 81. 
privileges of garnishee, 81. 
if garnishee does not appear, 81. 
if garnishee appear and answer, 83. 
if he fail to appear, or his disclosure unsatisfactory, 82. 
final judgment against garnishee postponed, when, 82. 
if garnishee deliver property, &c., may be discharged without costs, 82. 
if judgment rendered for defendant, 88. 
if judgment rendered for plaintiff, how satisfled, 83. 
proceedings on undertaking, 83. 
sheriff may repossess himself of attached property, 83. 
if attached personal property be claimed by another person, 83. 
where several attachments are executed on same property, 84. 
General Provisions, 84. 
court acquires jurisdiction, when, 84. 
if defendant dies or charter expires, 84. 
defendant may ask for additional security, when, 84. 
defendant may move discharge of attachment upon reasonable notice to plaintiff, 84. 
if motions made on affidavits and papers opposed, same way, 84. 
Attachment in Certain Actions. 
attachment in cases of fraudulent intent, 84. 
certain oath necessary before attachment is granted, 85. 
if court refuse to grant order, action dismissed without prejugice to future action, 85. 
order to specify amount for which it is granted, 85. 
what undertaking by plaintiff before order is issued, 85. 
no judgment before claim is due, 85. 
attachment under this article, how regulated, 85. 
injunction. 
definition of, 85. 
writ of, abolished, 86. 
a temporary injunction may be granted, when, 86. 
injunction granted, by whom and when, 86. 
parties may be heard, when, 86. 
not granted against the party who answers, 86. 
not operative unless undertaking is given, for what purpose, 86. 
when “injunction allowed,” 86. 
if allowed during litigation and without notico, 87. 
binding, from what time, 87. 
not granted after motion for is overruled, 87. 
its enforcement, 87. 
party enjoined, may move the court for-additional seourity, 87. 
affidavits may be read in hearing and filed, 88. 
if granted without notice, defendant may move to locate or modify, how, 88. 
if application made upon affidavits, may be opposed same way, 88. 
injunction upon an answer, how, 88. 
Receivers, and other Provisional Remedies, 88. 
receivers may be appointed, by. whom and im what cases, 88. 
no interested person appointed receiver, 89. 
receiver to be sworn and execute undertaking, 89. 
his powers, 89, 
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funds in his hands, when invested, 89. 
when ownership admitted, 89. 
when order of court is disobeyed, 89. 
TRIAL — Issues, 90. 
nature of, 90. 
issues of fact, arise when, 90. 
Trial in General, 90. 
definition of, 90. 
issues of law tried by court, of certain facts by jury, 90. 
other issues of fact tried by court, jury, or referred, 90. 
Trials by Jury. 
formation according to law, 91. 
conduct of trial after jury is sworn, 91. 
when view of property by jury is necessary, how ordered, 91. 
jury may decide case in court or retire; if they retire, 92. 
if jury are permitted to separate, 92. 
if jury disagree as to law or evidence, 92. 
jury may be discharged, when, 92. 
if jury discharged, new trial may be had, when, 92. 
when and how verdict is announced, 92. 
verdict to be written and signed; if defective, 93. 
Verdicts — general and special. 
definition of, 98. 
in what cases rendered, 98. 
if finding of facts inconsistent with general verdict, 93. 
jury must assess amount of money recoverable, 93. 
Trial by the Court. 
trial by the jury may be waived, when, 94. 
upon trials of questjons of fact, court need not state finding, except when, 94. 
Trial by Referees. 
all or any issues may be referred by consent of parties, 94, 
when parties do not consent, court may direct reference, in what cases, 94. 
trial before referees, how conducted, 94. 
parties may agree upon referees, or court may appoint, 95. 
reference cannot be ordered, by what courts, 95. 
referees sign true exceptions, and return same to court, 95. 
judge may make order of reference in vacation, how, 95. 
referees to be sworn or affirmed, by whom, 95. 
compensation of referees, 95. 
Exceptions. 
definition of, 95. 
exception taken at the time decision is made, 96. 
form of exception, and to be stated briefly, 96. 
when decision objected to, is recorded, 96. 
when not recorded, 96. 
exception not regarded unless it is material, 96. 
exceptions may be withdrawn, when, 96. 
New Trial, 96. 
definition of, 96. 
may be granted, when, 96. 
new trial not granted, when, 96. 
application for new trial must be made, when, 97. 
motion upon written grounds, and must sustain what, 97. 
where grounds for new trial are discovered after term, application how made, 97. 
General Provisions, 98. 
when damages are recoverable, 98, 
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provisions respecting trials by jury apply to trials by court, 98. 
Time of Trial, 98. 
books to be kept by the clerk, 98. 
“appearance docket,” what shall be entered in, 98. 
“trial docket,” what shall be entered in, 98. 
trials, in what order, 98. 
motions may be heard at any time, and by rule, 98. 
what shall be deemed appearance term, 99. 
in case of default, judgment rendered at first term, 99. 
clerk to make out copy of trial docket for use of bar, 99. 
EVIDENCE — Competency of Witnesses, 99. 
qualifications of witnesses, 99. 
no party to suit can testify, when, 99. 
facts which have excluded testimony may lessen credibility, 99. 
husband and wife testify for and against each other, when, 100. 
attorney, physician, minister, &c., not allowed to disclose confidential communica- 
tions, 100. 
last prohibition not applieable when waived, 100. 
public officer cannot be examined upon what, when, 100. 
witness not excused from answering, upon what ground, 100. 
not compelled to answer, when, 106. 
witness may be questioned as to previous convictions of felony, 100. 
when parts of acts, writings, &c., are given in evidence, the remainder may be called 
out, 100. 
when instrument partly written and partly printed, and the two inconsistent, 101. 
if terms of agreement misunderstood, 101. 
books, maps, and charts presumptive evidence, when, 101, 
when witness denies or does not recollect his signature, 101. 
evidence of handwriting by comparison by experts, 101, 
entries and writings of deceased persons, 101. 
books of accounts receivable in evidence, when, 101. 
private writing, acknowledged or proved, properly admissible evidence, 102. 
jadge of court competent witness, 102. 
protest of notary-public, sufficient evidence without proof of signature or seal, 102. 
Means of producing Witnesses. 
subpeena, how issued and served, 102. 
subpeena, how directed, and contains what, 102. 
when issued by officer taking depositions, 102, 
how served, 102. 
witness obliged to attend, where, 108. 
witness may demand fees before attending, 103. 
contempt of certain kinds, how punished, 108. 
when witness fails to attend in obedience to subpcena, 108. 
punishment for contempt, 108. 
witness also liable to party injured for damages, 104. 
attachments or orders must be under seal of court or officer, 104. 
` order of commitment directed to whom, 104. 
testimony of a person in prison, 104. 
in whose custody while deposition is taken, 104. 
witness not liable to be sued, when, 104. 
witness may demand fees daily in advance, 104. 
witness to be sworn, how, 104. 
Mode of taking the Testimony of Witnesses, 105. 
testimony taken in three modes, 105, 
affidavit — definition of, 105. 
deposition — definition of, 106. 
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oral examination — definition of, 105. 
Affidavit. 
may be used, how, 105. 
how made and authenticated, 105. 
Depositions. 
to be used, in what cases, 105. 
parties may commence to take, when, 106. 
Officers who may take them, 106. 
in territory, 106. 
out of territory, 106. 
officer taking must not be interested, 106. 
commissions granted to take, by whom and how, 106. 
Manner of taking and authenticating them, 106. 
notice of taking to be given, how and when, 106. 
notice by publication to be given, how, 107. _ 
deposition to be written in whose presence and signed, 107. 
to be sealed, and indorsed and remain so, how long, 107. 
deposition thus taken, evidence in what cases; and how, 107. 
may be read in any stage of action, 107. 
sufficiently authenticated, when, 108. 
certificate of officer taking, to contain what, 108. 
the court must be satisfied that attendance of witness cannot be procured, 108. 
depositions filed one day before trial, 108. 
fees allowed for taking depositions, 108. 
Exceptions to Depositions, 109. 
‘in what form, 109. 
not regarded unless made and filed before trial, 109. 
questions arising decided before trial, 109. 
errors in decisions of court waived unless excepted, 109. 
Admission, Inspection, and Production of Documents, and General Provisions, 109. 
papers and documents in evidence, and their genuineness, 109. 
either party may demand of the other inspection or copy of book, paper, or docu- 
ment, 109. 
either party may demand copy of deed, writing, &c., 110. 
if refused in either case, 110. 
printed copies in volumes of statutes, code, or law, admitted as evidence, 110. 
Proceedings to perpetuate Testimony, 110. 
commenced by filing a petition, to contain what, 110. 
order for examination, prescribe what, 111. 
cross interrogatories prepared by whom, and when, 111. 
depositions taken before whom, and returned to clerk of court, 111. 
court approve and order them filed, and may be given in evidence, 111. 
applicant for proceedings to pay costs, 112. 
JUDGMENT —in General, 112. 
definition of, 112. 
how given, and to determine what, 112. 
court may dismiss petition, when, 112. 
action dismissed without prejudice, when, 112. 
defendant may proceed to trial if plaintiff dismiss or fail to appear, 113. 
Judgment upon failure to Answer, 118. 
Judgment by Confession, 118. 
when permitted, 113. 
debt or cause to be briefly stated in such judgment or in filed writing, 118. 
to authorize proceedings for enforcement, same as other judgments, 118. 
if attorney confess judgment, he shall produce warrant of attorney, 118. 
warrant of attorney of no force unless properly witnessed, 118. 
Manner of giving and entering Judgment, 114. 
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when trial by jury, judgment how rendered, 114. 
when verdict is special, 114. 
when judgment contrary to verdict, 114. 
if counter claim or set-off exceeds claim, 114. 
infant may show cause against order, after arriving at age of twenty-one, 114. 
judgments and orders to be entered on journal, 114. 
clerk make complete record of cause, unless waived, as soon as determined, 114. 
to be made in vacation and signed by judge at next term, 114. 
made up from what, 114. 
when acts and proceedings of court have not been brought up, 115. 
no complete record shall be made, 115. 
where action dismissed without prejudice, record may be made, 115. 
complete record made, when defendant proceeds to trial without plaintiff, 115. 
Conveyance by Commissioners, 115. 
real property may be conveyed by, when, 115. 
sheriff as commissioner, 115. 
sales to conform to law, 115.. 
commissioner’s deed executed, acknowledged, and recorded, same as sheriff’s, 116. 
CAUSES oF ACTION WHICH SURVIVE, AND ABATEMENT oF ACTIONS, 116. 
REvivor— of Actions, 116. 
in case one of several plaintiffs or defendants dies, action may proceed with the re- 
mainder, 116. 
when one of the parties dies, 117. 
how it may be revived in names of representatives, 117. 
order may be made on motion of whom, 117. 
if by consent of parties, and if not by consent, 117. 
if representatives of defendants are non-residents, or conceal themselves, 117. 
upon death of plaintiff, how revived, 118. 
upon death of defendant, revivor against representative or heirs, 118. 
same in an action for recovery of real property, 118. 
order to revive within one year, if against representative, 118. 
order when made in other cases, 118. 
when action may be stricken from docket, 118. 
defendant may move an order to strike from docket, when, 119. 
-when an action stands revived; it shall proceed as if no cessation had occurred, 119. 
Revivor and new Parties to Judgment. 
when persons may be made parties to judgment, 119. 
if either or both parties dies after judgment and before satisfaction, 119. . 
if judgment become dormant, how revived, 119. 
EXECUTIONS. 
how issued and directed, 119. 
kinds of executions, 120. 
Against the Property of the Judgment Debtor, 120. 
what property liable to be taken, 120. 
lands, goods, and chattels, bound from time of seizure, 120. 
execution must be sued out within five years, 120. 
contents of the writ of execution, 120. _ 
when two or more writs against the same debtor shall be delivered to officer at or about 
same day, 120. 
in what order property shall be levied upon, 121. 
if officer levies upon property claimed by other than defendant, jury of disinterested 
men to be summoned, &c., 121. 
jury to be sworn, and their duties, 122. 
in case goods and chattels taken in execution, remain unsold, 123. 
officer to give notice of sale, how, 128. 
if property unsold be deemed insufficient to, satisfy judgment, 123. 
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if execution levied upon lands and tenements, same appraised, how, 124. 
copy of appraiser’s return deposited with clerk of court, 124. 
if two thirds appraised value sufficient to satisfy execution, 124. 
property of public officers, sold without valuation, when, 124. 
lands and tenements not to be sold without certain public notice, 125. 
if court is satisfied of legality of sale, a deed shall be given by the officer, 125. 
officer shall make deed in certain form, 125. 
officer may refuse to publish notice until benefited party advance printer’s fees, 126. 
in such case officer shall demand the fees, 126. 
sales made at court-house, or other stated place, 126. 
no officer, making sale, shall purchase property, 126. 
if lands and tenements not sold, other executions may issue, 126. 
in case two or more executions shall be put into hands of sheriff, and officer is required 
to make separate levy, 126. 
if term of service of officer expire, or he be absent, or die before making the deed, 127. 
if there be more money than is sufficient to satisfy execution, 127. 
if judgments are reversed after sale, title not to be affected, 128. 
in case real estate is twice offered and not sold, new appraisement, 128. 
writ of execution to be returned within sixty days after date, 128. 
in case judgment is rendered against two or more persons severally bound, &c., 128. 
fees of appraisers, 129. 
if he fails to‘attend, 129. 
if a sheriff or other officer shall refuse or neglect to execute papers directed to him, 
&c., 129. . 
if clerk shall fail in his duty, 129. 
when the cause is for refusing to pay over money, 130. 
when directed to officer of another county, he may return the same by mail, 130. 
shall not forward money unless directed to do so, 130. 
in case of motion to amerce officer of another county, 180. 
goods and chattels of sureties not liable until sheriff ’s exhausted, 180. 
in case officer amerced shall not have collected amount of original judgment, 131. 
Proceedings in aid of Execution, 181. 
when there is not sufficient personal and real property, 181. 
when an execution is returned unsatisfied, 131. 
if court is satisfied that judgment-debtor has property which he refuses to apply, 131. 
no person excused from testifying, on ground of tending to convict of fraud, &c., 132. 
how execution may be satisfied, 182. 
when persons or corporations may be called upon to testify as to property in their 
hands, 182. 
witnesses may be required to appear by order of judge or subpeena, 132. 
shall attend before whom, 182. 
examinations and answers under oath, 182. 
what may be applied in satisfaction of judgment, 188. 
judge may appoint receiver, 188. 
if sheriff is appointed, receiver liable on official bond, 133. 
if other person appointed, he shall give undertaking, 133. 
judge or referee may continue proceedings from time to time, 133. 
judge may order referee to report on facts, 188. 
if orders of judge or referee are disobeyed, 183. 
orders to be in writing, signed and filed, 133, 
fees allowed to officers, and how enforced, 184. 
Executions for the Delivery of Real Property, 184. 
require the officer to do what, 184, 
if not for money or real property, 134. 
Judgment before Justices of the Peace, 184. 
judgment rendered by justices, to be recorded by clerk of district court, 184. 
judgment have lien from, when, 185. 
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execution issued to sheriff, same as in court, 135. 
justice shall certify amount paid on judgment, 135. 
costs paid by whom, 185. 
MISCELLANEOUS PROCEEDINGS. 
Offer to Compromise, 185. 
how made, 185. 
if plaintiff fails to obtain more than was offered, he shall pay what costs, 186. 
making of such offer not cause for continuance of postponement, 136. 
Submitting a Controversy, 186. 
case agreed upon, and must be in good faith, 186. 
case, submission, and judgment, constitute the record, 136. 
judgment of same force as in an action, 186. 
Offer to confess Judgment, 186. 
how made after action brought, 186. 
if plaintiff recovers no more than offered, shall pay what costs, 187. 
offer not given in evidence on the trial, 187. 
proceedings after action brought, 187. 
Motions and Orders, 187. 
motion — definition of, 187. ; 
several objects, if connected, may be included in same motion, 187. 
notice of motion, if required, must be in writing, and contain what, 187. 
notices of motion, how served, 138. 
motions-to strike papers from files, may be with or without notice, 188. 
every written direction of a court an order, 188. 
orders made out of court, entered in journal, 188. 
Error in Civil Cases, 188. 
judgments and orders of inferior courts may be reversed, &c., by district court, 138. 
final orders which may be vacated, &c., 188. 
judgments and orders of district court may be reversed, &c., by supreme court, 138. 
reversals, &c., by supreme court, how petitioned for, 139. 
proceedings on such reversals, &c., 189. 
summons, how issued, 139. 
transcript of proceedings to be filed with petition, 189. 
justices shall furnish transcripts, when, 189. 
no proceedings to reverse, &c., shall stay execution, unless plaintiff executes undertak- 
ing, 140. 
undertaking must be approved by courts, 140. 
proceedings must be commenced within three years, with certain exceptions, 141. 


no proceedings to reverse, &c., of justice shall stay execution, unless plaintiff execute 
undertaking, 141. 


when judgment is reversed, 141. 

of costs in cases of reversal, 142. 

when judgment is affirmed, 142. 

mistake, &c., of clerk, shall not be ground of error, 142. 

rendering judgment before action stood for trial, deemed clerical error, 142. 

certain writs abolished, and certain powers retained, 142. 

if judgment of justice be affirmed, 142. 

when such judgment reversed or set aside, 148. 

a district court may modify and vacate its own judgments, and how, 148. 

proceedings to correct mistakes and omissions of clerks, 144. 

court may first try the grounds to vacate, &c., 144. 

a judgment shall not be vacated until when, 144. 

parties seeking to vacate, &c., may obtain injunction, 144. 

when the judgment was rendered before the action stood for trial, 144. 

proceedings to vacate and modify, when commenced, 145. 

certain provisions applying to supreme court, 145. 

cases pending when this code takes effect, conducted to final judgment, 145. 
45 
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Costs. 
surety for, given when, 145. 
action dismissed when security for costs not given, 145. 
if plaintiff becomes non-resident he shall give security for costs, 146. 
defendant may move for additional security, when, 146. 
after final judgment, how costs secured, 146. 
if any informer, entitled to part of penalty, shall dismiss suit, 146. 
if defendants disclaim title, they shall recover costs, 146. 
other costs, how taxed and paid, 146. 
where not otherwise provided, costs allowed to plaintiff, 146. 
if action brought in wrong jurisdiction, plaintiff shall not recover, 147. 
when costs allowed to defendant, 147. 
in other actions court may award and tax costs, 147. 
where several actions are brought on one bill of exchange, &c., 147. 
when summons is issued to another county, sheriffs entitled to what fees, 147. 
ACTIONS AND PROCEEDINGS IN PARTICULAR CASES, 148. 
Actions concerning Real Property, 148. 
what to be stated in petition for the recovery of real property, 148. 
what shall be sufficient answer, 148. 
in an action by a tenant in common, plaintiff shall state what, 148. 
verdict and judgment in an action for the recovery of real property, 148. 
defeated party may demand new trial, when, 148. 
no farther trial except upon appeal, 149. 
parties may avail themselves of statutes for the relief of land claimants, 149. 
guardian or tenant committing waste liable to treble damages, 149. 
judgment of forfeiture and conviction rendered, when, 149. 
person deemed to have committed waste, when, 149. 
treble damages in certain other cases, 149. 
not more than just value recoverable, 149. 
the owner may maintain action even if there be intervening estate, 149. 
heir may maintain actions, when, 149. 
when lands are sold by virtue of execution, purchaser may maintain action, 149. 
not intended to interfere with ordinary husbandry, 150. 
Actions on Official Securities, 150. 
when an officer forfeits his bond, how proceeded against, 150. 
one judgment against security does not preclude another, 150. 
Actions for the Partition of Real Property, 150. 
Proceedings upon Mandamus, 161. 
writ of mandamus issued to whom and its effect, 151. 
not issued when there is other remedy, 151. 
writ either alternative or peremptory — definition of each, 151. 
which issues first, 151. 
motion for writ, how made, 151. 
allowance indorsed, and must be served personally — contempt, 161. 
when and how answered, 152. 
if no answer made — if answer made, 152. 
no other pleading than writ and answer allowed, 152. 
if judgment is given for plaintiff, 152. 
a recovery of damages bar to another action, 152. 
if public officer, body, or board receiving mandamus neglect duty, 152. 
GENERAL PROVISIONS. . 
Process, 153. 
style of, and to be sealed, signed, and dated, 153. 
if sheriff interested party, coroner acts for him, 153. 
if both interested, process directed to and executed by appointed person, 153. 
court may appoint specjal officer with same powers and fees as sheriff, 153. 
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Duties of Clerks, 158. 
issue writs and orders for provisional remedies and other processes, when, 153. 
shall file all papers delivered for that purpose, 153. 
shall indorse time of filing and return day of papers, 154. 
enter names of defendants summoned, and days served, 154. 
keep records, books, &c., 154. 
certain rules of district courts apply to other courts, 154. 
other powers and duties according to law, 154. 
Duties of Sheriffs, 154. 
shall indorse time of receipt on papers, 154. 
shall execute summons, &c. — if he fails to do so, 154. 
other powers and duties according to law, 154. 
Miscellaneous Provisions, 155. 
duties may be performed by lawful deputy, 155. 
time, how computed, 155. 
right to a jury not impaired, when, 155. 
officer taking undertaking may require affidavit of qualifications, 155. 
necessary qualifications of sureties, 155. 
judges of supreme court may revise their rules, when, and same shall apply to district 
courts, 155. 
Provisions as to the operations of the Code, 156. 
of cases arising not covered by this code, 156. 
when actions shall be conducted in conformity to this code, 156. 
CRIMINAL PROCEDURE, 
act to adopt and establish code of, 157. 
Persons capable of committing Crimes, 157. 
definition of crime or misdemeanor, 157. 
intention, how manifested, 157. 
person considered of sound mind, when, 157. 
infant under age of ten years not found guilty, 157. 
lunatic found guilty, when, 167. 
idiot not found guilty, 157. 
person counselling, advising, or encouraging infant, lunatic, or idiot found guilty of 
crime, 158. 
married woman, when acting under threats of husband, not found guilty, 158:. 
drunkenness no excuse for crime, except when by fraud or force, 158. 
acts committed by misfortune or accident not deemed criminal, 158. 
persons committing crimes under dangerous threats, 158. 
if person becomes insane after commission of crime, 159. 
Accessories to Crime, 169. 
definition of — when deemed principals — accessories after the fact, how punished, 159. 
Who may be Witnesses in Criminal Cases, 159. 
parties injured may be witnesses, when, 159. 
all persons except negroes and Indians competent witnesses, when, 160. 
affirmation sufficient — if false, same as perjury, 160. 
Offences against the Persons of Individuals, 160. 
murder, definition of, 160. 
express malice, definition of, 160. 
implied malice, 160. 
death the penalty for murder, 160. 
manslaughter, definition of, 160. 
the cause must be serious and highly provoking, 160. 
killing must be without interval for reasoning, 160. 
involuntary manslaughter, 161. 
punishment for manslaughter, 161. 
killing, murder only when the party hurt dies within a year and a day, 161. 
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if injured in one county and dies in another, 161. 
if party killing in one county, and party killed in another at time of killing, 161. 
justifiable homicide, definition of, 161. 
bare fear not sufficient to justify, 161. 
killing in self-defence, 162. 
when public officer may kill and be justified, 162. 
excusable homicide, definition of, 162. 
other instances of homicide, 162. 
if homicide justifiable, party to be fully acquitted, 162. 
malice presumed until justified or excused, 168. 
if woman conceal death of her own issue, 163. 
distinction between petit treason and murder abolished, 168. 
duelling — definition of, and penalty for, 168. 
challenging to a duel — penalty for, 168. 
delivering challenge and seconding duel, 164. 
poisoning — definition of, and penalty for, 164. 
mayhem — definition of, and penalty for, 164. 
depriving of testicles — penalty for, 165. 
rape — definition of, and penalty for, 165. 
not necessary to prove emission, 165. 
crime against nature —-penalty for, 165. 
assault — definition of, 165. 
assault with intention to commit crime — penalty for, 165. 
assault and battery — definition of, 166. 
false imprisonment — definition of, and penalty for, 166. 
kidnapping — definition of, and penalty for, 166. 
Orimes and Offences against Habitations and other Buildings, 167. 
arson — definition of, and penalty for, 167. 
burglary — definition of, and penalty for, 167. 
Crimes and Offences relative to Property, 168. 
robbery — definition of, and penalty for, 168. 
larceny — definition of, and penalty for, 168. 
receiving stolen goods — penalty for, 168. 
not condemned to penitentiary, unless amount exceeds five dollars, 168. 
property restored to rightful owner in every case, 169. 
marking and branding, or defacing mark or brand of animals of another, 169. 
servants, officers, &c., of territory or corporate body fraudulently acting, how pun- 
ished, 169. 
damaging papers of value— penalty for, 170. 
removing boundary or landmark — penalty for, 171. 
clerk, apprentice, or servant, embezzling, &c., 171. 
bailee appropriating money, goods, &c., to his own use — penalty for, 171. 
lodger taking away goods — penalty for, 171. 
Forgery and Counterfeiting, 171. 
definition of, and penalty for, 171. 
counterfeiting gold and silver coin — penalty for, 172. 
person having possession of counterfeit coin — penalty for, 178. 
person having possession of forged note or bill, 173. 
person making, passing, &c., fictitious bill, note, or check — penalty for, 173. 
person having possession of dies, plates, and apparatus for counterfeiting —penalty 
for, 174. 
on trial of said persons, not necessary to prove incorporation by eharter, 174. 
persons of skill competent to prove counterfeits, 174. 
persons fraudulently defacing or counterfeiting seals and signatures — penalty for, 174. 
Offences by Public Officers, 175. 
obtaining evidence of indebtedness by proper means, and at less than full nominal 
value — penalty for, 175. . 
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same, through another person — penalty for, 175. 
officer converting public money into evidence of indebtedness, and depositing same — 
penalty for, 175. . 
Offences against Public Policy, 176. 
persons interested in circulation of bill, check, &c., as money without legislative au- 
thority — penalty for, 176. 
Crimes and Offences against Public Justice, 176. 
perjury — definition of, and penalty for, 176. 
if perjury causes execution of innocent persons, deemed murder, 176. 
indictments for perjury sufficient, when, 176. 
persons bribing judges, justices, or members of general assembly — penalty for, 177. 
other cases of bribery — penalty for, 177. 
persons bribing and proposing to receive bribe — penalty for, 178. 
officers and persons injuring, destroying, or concealing important papers, &c. — penalty 
for, 178. 
inhuman jailer, how punished, 179. 
officer or other persons withholding records, papers, &c., improperly, 179. 
personating another, and committing fraud thereby — penalty for, 179. 
person opposing officer or person in execution of lawful process or order — penalty 
for, 179. 
setting at liberty person subject to death — penalty for, 180. 
liberating person subject to penitentiary confinement — penalty for, 180. 
if person charged with offences so punishable is liberated — penalty for, 180. 
if keeper or guard of prisoner fraudulently permit to escape — penalty for, 180. 
if warden or guard allow prisoner certain unlawful privileges, 181. 
if person convey to convict tool, weapon, &c., enabling him to escape — penalty 
for, 181. 
if person rescue‘one in legal custody — penalty for, 181. 
if aided, and escape be not made from confinement — penalty for, 181. 
if person shall aid or assist prisoner in his attempt to escape — penalty for, 181. 
officer voluntarily permitting escape of prisoner — penalty for, 182. 
negligent escape — penalty for, 182. 
proper officer refusing to receive or arrest person charged, 182. 
if person shall compound criminal offence — penalty for, 182. 
person procuring false indictment for criminal offence — penalty-for, 182. 
if person shall unlawfully officiate in place of authority — penalty for, 182. 
embracery — definition of, and penalty for, 183. 
if persons shall wickedly stir up suits or quarrels — penalty for, 183. 
intermeddling improperly in suits deemed “ maintenance ’’ — penalty for, 183.. 
if public officer shall receive improper fee or reward — penalty for, 188. 
public officers palpably omitting duty, &c. — penalty, 184. 
when certain officers indicted, offices, how filled, 184. 
when judgments extends to removal from office, notice to be given, 184. 
if persons be guilty of sending threatening letters, &c. — penalty, 184. 
Offences against the Public Peace and Tranquillity, 185. 
if person at Jate hours creates disturbance — penalty, 185. 
if persons do not disperse after being commanded by proper officer — penalty, ¥85. 
if persons fight in public place — penalty, 185. 
unlawful assemblage — definition of, and penalty for, 185. 
making advances to quarrel — penalty, 185. 
rioting — definition of, and penalty for, 185. 
officer failing to attempt to arrest parties intending to fight duel — penalty, -186. 
publishing as coward one who refuses to accept challenge to duel — penalty, 186.. 
libel — definition of, and penalty for, 186. 
truth thereof may be given in evidence, when, 186. 
Offences against the Public Morality, Health, and Police, 187. 
bigamy — definition of, and penalty for, 187. 
45* 


534 GENERAL INDEX. 


CRIMINAL PROCEDURE — Continued. 
proof necessary, 187. 
if persons separated five years, 187. 
if persons lawfully divorced, 187. 
if unmarried person marry husband or wife of another, 187. 
adultery or fornication — penalty for, 187. 
proof necessary, 187. 
family intermarriage incestuous and void, 188. 
penalty for so intermarrying and cohabiting, 188. 
if father cohabits with daughter — penalty, 188. 
if person guilty of lewdness, keep open tippling house on the sabbath, or keep disor- 
derly house, for encouragement of wrong practices, 188. 
if any person brings or offers for sale obscene books and prints —penalty, 188. 
if person maintains gaming-house — penalty, 189. 
if person game for money or other valuable thing — penalty, 189. 
tavern-keeper permitting — penalty, 189. 
public officer to take notice of such practices — penalty if they do not, 189. 
if person obstruct road, street, bridge, navigable river, or establish or continue offen- 
sive trade, &c. — penalty, &c., 189. 
such nuisances, how abated, 190. 
if person sells unwholesome provisions or drink — penalty, 190. 
persons or corporations issuing improper, unlawful circulating medium — penalty, 190. 
persons damaging or destroying laws, proclamations, &c. — penalty, 190. 
persons having house-breaking tools, or being found in building with intent to steal — 
penalty, 191. 
having offensive weapon with intent to assault — penalty, 191. 
male person refusing to join posse comitatus — penalty, 191. 
persons opening graves, tombs, and removing dead bodies without consent — penalty, 
191. 
persons voting more than once — penalty, 192. 
bribing or threatening an elector — penalty, 192. 
disturbing peace and order on the Sabbath — penalty, 192. 
to prevent watermen and ferrymen from doing duty, 192. 
not to interfere with person who keeps another day, 192. 
disturbing family on the Sabbath — penalty, 192. 
disturbing religious congregation — penalty, 193. 
justices of the peace have jurtsdiction of such offences, 193. 
persons accused of these offences may have jury, 193. 
penalty, how stated and used for benefit of orphans, 198. 
judgments subject to appeals, 194. 
Offences committed by Cheats, Swindlers, and other Fraudulent Persons, 194. 
fraudulent conveyances of lands, tenements, &c., how punished, 194. 
person falsely representing his respectability, wealth, &c., and thereby defrauding — 
penalty, 194. 
persons by false pretences obtaining money, goods, &«., deemed cheats — penalty, 195. 
selling, bartering, and disposing of lands, &c., twice — penalty, 195. 
using false weights and measures, &c., 195. 
Fraudulent and Malicious Mischief, 196. 
various kinds, persons guilty of, how punished, 195. 
destroying or injuring public place of confinement — penalty, 195. 
setting fire to woods and prairies — penalty for, 196. 
Duty of Courts and Juries, 197. 
proceedings by grand jury, 197. 
oath to be administered to foreman of grand jury, 197, 
oath to be administered to jurors, 197. 
presentments of their own knowledge not made, unless juror sworn, 197. 
indictment deemed sufficient, when, 198. 
form of commencement of indictment, 198, 


GENERAL INDEX. 535 


CRIMINAL PROCEDURE — Continued. 

when there is variance between indictment and evidence, indictment may be amended, 
how, 198. 

verdict and judgment of same force as if no amendment made, 199. 

if formal record necessary, indictment to be inserted as amended, 199. 

force of exceptions to form, &c., 189. 

parties injured may maintain actions for damages as well as for criminal offence, 200. 

judges to make report of deficiencies or defects in code, 200. 

death-penalty, how inflicted, 260. 

court may order body delivered to surgeons, 200. 

this chapter extends to females, though they are not mentioned, 200. 

jury to name term of confinement; judge to apportion it, 200. 

persons under eighteen years, when confined in penitentiary and when in jail, 200. 

other offences punished as in the discretion of the court, 201. 

when punishment is discretionary, court to fix, 201. 

fines paid into county treasury, 201. 

benefit of clergy, appeals of felony, and trials by battle abolished, 201. 

court may order confinement until order is paid, 201. 

persons guilty of certain crimes deemed infamous and incapable of holding certain 
positions, 201. 

Of Process, Indictment, Arraignment, Trial, Judgment, Execution on Writ of Error, 201. 

how persons may be admitted to bail, 201. 

clerks to issue process of arrest — arrest, how made, &c., 202. 

if offence, not bailable, 202. 

of arrests in other counties, 202. 

clerks issue subpoenas for witnesses — contempt of same, &c., 203. 

venire not necessary in criminal case — if panel of jurors exhausted, 208. 

indictments for false imprisonments and malicious mischief, 208. 

persons charged with certain crimes furnished with copy of indictment and list of wit- 
nesses, 204. 

arraignment and plea of prisoner — if not inserted in minutes, 204. 

if party indicted stand mute, or refuse to plead, 204. 

if party pleads guilty, 204. 

if court possess discretion in punishment, mitigating circumstances considered, 205. 

challenging of jurors, how limited, 205. 

trial by jury de mediate linguæ, when not allowed, 205. 

where offenee is committed on county line, 205. 

if injured party in one county and offender in another, 205. 

witnesses before grand jury for territory only, 206. 

foreman administer oath or affirmation to witnesses, 205. 

trials by common law unless otherwise provided, 206. 

juries judges of Jaw and fag, 206. 

when jury retire to consider their verdict — sworn officer attends, &c. 206. 

if officer attending jury violates oath or affirmation, 206. 

when person convicted to pay costs, 206. 

property of person bound from time of indictment or convietion, 206. 

execution issued by clerk, and to state what, 207. 

judgments may be replevied by execution of undertaking with sureties, 207. 

such execution may be issued into any county or territory, 208. 

whenever it appears that confined person has not estate, to be released, 208. 

how securities may be discharged, 208. 

judge to sign and seal bill of exceptions tendered, 209. 

party in criminal prosecution relieved by writ of error, how, 209. 

writs of error in criminal.cases that are not capital, 209. 

party how liberated before writ determined, 210. 

change of venue, how effected, 210. 

change permitted only at first term, except when, 211. 
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when judge shall award change of venue in vacation, 211. 
parties, witnesses, &c., to appear as notified, at place of trial, 212. 
when changed in term time, 212. 
in case of change of revenue, and defendant is sentenced to imprisonment, 212. 
Limitation of Indictments and Penal Actions, 212. i 
no person prosecuted for certain offences after the lapse of certain periods, 212. 
General Provisions, 218. 
powers of district judges and justices of the peace as conservators of the peace, 213. 
public notice and fresh pursuit in case of felonious offence, 214. 
in case of information of criminal offence, and supposed criminal duty of judge or 
justice, 214. 
in case accused is held for trial, prosecutor and witnesses also held, 215. 
of recognizances and their form, 216. 
when and how accused may be liberated in vacation, 216. 
if proseeution proves to be malicious, judgment against prosecutor, for what, 216. 
warrant for arrest issued, when, and how executed, 216. 
judge or justice may name person to execute warrant, &c., and their powers, 217. 
officers or persons having charge of prisoners may transport them, how, 217. 
upon their. arriving in the county to which the prisoner is sent, 217. 
not necessary for warrant to be sealed, 217. 
of habeas corpus, 218, 
of search warrant — complaint, issue of, &c., 218. 
if goods appear to be stolen, 218. 
if thief shall not be indicted at next term, goods to be restored, 218. 
if defendant is committed, names of principal witnesses to be indorsed on commit- 
ment, 219. 
if prisoner demands copy of commitment, and officer neglects to indorse — penalty, 219. 
of habeas corpus, 219. 
this code and other law on crime construed according to plain import, 220. 
when definition of.an offence merely defective, 220. 
in construction, general controlled by special provision, 220. 
when penalty altered by subsequent law, 220. 
when new penalty substituted by repealing statute, 220. 
of offences, when penal law repealed and no other penalty substituted, 220. 
in case of new penalty, former penalty repealed, unless otherwise provided, 221. 
if definition of offence changed, offender before committed to he’tried by first defini- 
tion, 221. 
offences committed, and fines, &c., incurred previous to the passage of this act, 221. 
Cutting Timber on the Land of another, 221. 
damaging timber — penalty, 221. 
proceeded against by indictment, 221. 
owners competent witnesses, 222. 
of fines and costs under this statute, 222. 
owner may have action to recover damages; 222. 
not to apply to traveller or marketer using timber necessarily, 222. 
Whites and Blacks uniting in Adultery and Fornication, 222. 
To provide for the Custody of Convicts, 228. 
keeping of prisoners before erection of territorial penitentiary, 223. 
if sheriff or jailer refuse to receive prisoner — penalty, 228. 
if prisoner escape from confinement — penalty, 223. 
fines and forfeitures to go one half to school fund, 223. 
To prevent Frauds in Warehouse-men and others, 224. 
shall not issue receipt or voucher for goods, &c., not in store, 224. 
no second receipt to be issued until first is cancelled, 224. 
goods receipted for not to be delivered without assent of holder of receipt, 224. 
person violating these provisions, deemed a cheat, 224. 
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Of fraudulent Issue and Trangfer of Stock by Officers of Corporation — penalty, 225. 
Exceptions and Writs of Error in Criminal Cases, 225. 
Definitions. 
females included by what terms, 226. 
singular includes plural number, and plural singular, 226. 
masculine gender includes feminine, 226. 
words generally used to designate “ party ” to apply to corporations, &., 226. 
“accused ” and “ defendant ” refer to person held to answer, 226. 
“criminal action ” means what, 227. 
“accused person ” means what, 227. 
“ criminal process ” signifies what, 227. 
“ writing ” includes printing — “‘ oath ” includes affirmation, 227. 
“ signature ” includes mark of persons unable to write, 227. 
when not specially defined, 227. 
the w “ general assembly ” mean legislative assembly, 228. 
Forms to be used in Criminal Cases, 228. 
COMMISSIONERS. . 
act providing for the appointment of, to take the acknowledgment of deeds and other 
inatruments, and defining the duties thereof, 234. 
governor may appoint in other states and territories, with what powers, 284. 
their acknowledgment of same force as if executed here, 28¢. 
may administer oaths and take depositions, 234. 
commissioners to take and subscribe oath or affirmation, 234. 
CLAIMANTS. See Town Sire CLAIMANTS. 
CONSTABLES. See JUSTICES oF THE PEACE. 
CORPORATIONS. 
act to provide for corporations for manufacturing, mining, lumbering, agrieultural, 
mechanical, and chemical purposes, 235. | 
persons desirous of forming, to make and sign certificate of what effect, 285. 
certificate to be filed in office of register of deeds and secretary of territory, 286. 
when filed, persons signing shall be known as corporate body, with what powers, 286. 
stock, property, and concerns managed by trustees, 286. 
public notice of election of trustees to be given, how, 286. 
election to be by ballot, and each stockholder to have one vote, 236. 
vacancies among trustees, how filled, 236. 
in case no election be made on day appointed, 287. 
powers of trustees, 287. 
stock deemed personal estate, and transferable, when, 288. 
their funds not used to purchase stock in any other corporation, 238. 
stockholders individually liable for debts due, or owing to servants, 238. 
same for all other debts, 238. 
suit to be commenced within three years, 288. 
certain persons holding stocks not liable, 238. 
stock, how represented in meetings, 238. 
nothing but money considered as payment of capital stock, 289. 
legislature may alter and appeal; but dissolved corporation still liable, 289. 
corporation may increase and diminish stock, 239. 
whenever any company desires to avail itself of this act, meeting called, how, 
meeting, how organized, and business, how conducted, 240. 
treasurer or clerk to keep book containing names of stockholders for six years, &c., 240. 
book to be opened to inspection of stockholders and creditors, 240. 
no transfer valid, unless entered in said book, 241. 
neglect in relation to book — penalty, 241. 
companies so formed, prohibited from banking, 241. 
CORONER. See County OFFICERS. 
COUNTIES AND COUNTY SEATS. 
Bon Homme county — boundaries of, 242. 
town of Bon Homme, declared county seat, 242. 
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Clay county — boundaries of, 242. 
Cole county — boundaries of, 248. 
Jayne county — boundaries of, 244. 
attached to county of Yankton for stated purposes, 244. 
Hutchinson county — boundaries of, 244. 
attached to Bon Homme county for stated purposes, 244. 
Lincoln county — boundaries of, 245. 
Minnehaha county — boundaries of, 245. 
Brookings county — boundaries of, 245. 
Deuel county — boundaries of, 246. 
Lincoln, Minnehaha, and Brookings, form one county, 246. 
county seat of same, at Sioux Falls city, 246. 
Sioux Falls city — seat of Minnehaha county, 246. 
Sheyenne county — boundaries of, 246. 
Stevens county — boundaries of, 247. 
Chippewa county — boundaries of, 247. 
Kittson county — boundaries of, 247. 
St. Joseph, declared county seat, 247. 
governor to appoint commissioners for four last counties, with what powers, 241. 
commissioners to appoint other necessary officers, 247. 
Todd county — boundaries of, 248. 
Mixville declared county seat, 248. 
Gregory county — boundaries of, 248. 
attached to Todd county for certain purposes, 249. 
Charles Mix county — boundaries of, 249. 
Papineau declared coynty seat, 249. 
Bruguier county — boundaries of, 249. 
attached to Charles Mix county for certain purposes, 249. 
Yankton county — boundaries of, 250. 
Yankton declared county seat, 250. 
COUNTY SEATS. 
act for the location of, 251. 
election, how ordered, and when, 251. 
when located by vote, to remain there for three years, 251. 
form of ballot, 251. 
majority to decide, 252. 
returns and canvass, same as in voting for county officers, 252. 
no county seat removed in any other manner, 252. 
if county seat removed, officers to remove within twenty days, 252. 
County seat of Cole county, 252. 
named Victoria, and located where, 252. 
Act to provide for location of county seat of Cole county, 253. 
to vote at first general election, 253. 
return and canvass same as in other elections, 258. 
in case of tie vote, 268. 
COUNTY OFFICERS, 254. 
act to provide for, 254. 
all organized counties to contain twenty legal voters, 254. 
shall have what officers, 254. 
Commissioners. 
duties of, 254. 
hold meetings at county seat, 254. 
shall permit no tax beyond certain limit, 254. 
liable for over issue of county warrants, 262. 
their compensation, 254. i 
to take oath and give bonds, 256. 
annual meeting, when held, 254. 
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all orders signed and attested, 255. 
register act as their clerk, and his compensation, 255. 
to keep record of proceedings signed and attested, 255. 
to visit jail each year, and other duties, 324. 
Register of Deeds. 
duties of, 255. 
may appoint deputies, and their responsibilities, 255. 
duties of, when acting as canvasser, 256. 
to make out poll-books for judges of elections, 256. 
to write notices of election for sheriff, and deliver to sheriff, 256. 
to record marks atd brands of animals, 888. 
fees of, in certain cases, 476. 
Sheriff. 
to take oath and give bond, 256. 
may appoint deputy, with what responsibilities, 257. 
duties of sheriff, 257. 
in case of vacancies in office, 258. 
compensation of, 258. 
Judge of Probate. 
to give bond and take oath, 258. 
shall keep record of transactions, 258. 
compensation, as allowed by law, 268. 
may take oaths and acknowledgments, 268. 
act as county treasurer — duties as such, 258. 
Surveyor. 
to take oath and give bond, 258. 
his duties, 259. 
keep records of surveys, and give copies of same, 259. 
fees of surveyor and deputies, 259. 
Coroner. 
to take oath and give bond, 259. 
when he shall act as sheriff, 153, 259. 
duties and compensation, 260. 
fees of, in certain cases, 476. 
District Attorney. 
to take oath and give bonds, 260. 
to appear in court for county or territory, 260. 
receive no improper fees, 260. 
may receive what fees, 260. 
Justices and Constables. 
number of in any one county, 260. 
officers, when elected, and term of office, 260. 
governor appoint until that time, 261. 
Assessors. 
duties of, 424. 
Act legalizing the Acts of Certain Officers of County of Big Sioux, 261. 
COUNTY WARRANTS. 
act limiting the issue of, 261. 
. issue larger than tax levied, unlawful, 261. 
bear upon the face amount levied and drawn, 262. 
commissioners liable for over issue, 262. 
COURT, Supreme. 
judges of, may revise their rules every two years, and same shall apply to district 
court, 155. 
COURTS AND JUDGES. 
Act authorizing holding Special Terms of District Court in certain Cases, 262. 
if judge fails in regular term, may hold special, when, 262. 
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when a special term is held, notice to be given, 262. 
causes tried same as in regular term, 263. 
chief justice may call special terms of supreme court, 268. 
Act fixing Time for holding Special Term in Third District, 263. 
when and where held, 263. 
Act concerning Powers of District Judges, 264. 
in case of vacancy or disability, judge of another district may act, 264. 
Act relating to Clerks of District Courts, 264. 
how appointed, 264. 
office at county seat, 264. 
to give oath and take bond, 265. 
if he neglects or refuses to do duty — penalty, 265. 
duties according to law, 265. 
may appoint deputy, how, 265. 
deputy to take oath and give bond, 265. 
may remove deputy, 265. 
in absence of clerk, deputy may perform duty, 265. 


DAKOTA CAVALRY. 
memorial relative to placing same at disposal of governor, 499. 
DEEDS, MORTGAGES, BONDS, CONTRACTS, AGREEMENTS, &c. 
Act to provide for Recording, 266. 
to be recorded within three months in office of register of deeds, 266. 
duty of register to receive and record all such, 266. 
to take precedence according to time of delivery to register, 267. 
compensation of register, 267. 
Act concerning Alienation by Deed of the Proof and Recording of Conveyances, and the 
Cancelling of Mortgages, 267. ; 
conveyances of lands, &c., may be made by deed, how, 267. 
wife convey by joint deed with husband, 267. 
deed of quitclaim, force of, 267. 
conveyance granting more than grantor could lawfully convey, 268. 
no covenant shall be implied in any conveyance, 268. 
no mortgage construed as implying covenant, &c., 268, 
no conveyance deemed void, when, 268. 
deeds, how executed and acknowledged, 268. 
if executed in another state or territory, 268. 
if not taken before officer authorized by governor of this territory, 269. 
when married woman joins, separate acknowledgment to be taken, 269. 
when married women not residing in territory, 269. 
when grantor shall die without acknowledging, 269. 
if subscribing witness die or live out of territory, 269. 
if grantor refuses to acknowledge deed, 269. 
execution of deed, how proved, 270. 
deed may be proved before court of record, how, 270. 
court or justice may issue subpoenas for witnesses, &c., 270. 
persons not appearing, without excuse — penalty, 270. 
if deed not acknowledged, how to make it effective, 270. 
certificate of acknowledgment by court of justice, entitles deed to be recorded, 271. 
conveyance not recorded, considered void, 271. ` 
deeds of pews and slips in church, how recorded, 271. 
conveyances, &c., recorded, evidence in court, 271. 
when deed is made defeasible, 272. 
of recording of assignment of mortgage, 272. 
the term “ purchaser ” construed to mean what, 272. 
the term “conveyance” construed to mean what, 272. 
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no letter of attorney deemed revoked, unless, 273. 
scroll or device used as seal, of same force as seal, 278. 
conveyances heretofore made, 278. 
mortgage, how discharged, 278. 
certificate of discharge to be recorded, 273. 
if mortgagee refuses to discharge mortgage — penalty, 273. 


DIRECT TAX. 
memorial relative to, 512. 
ELECTIONS. 


act prescribing the manner of conducting, 274. 

general election, when held, and for what purposes, 274. 

county commissioners to appoint judges, &c., 275. 

judges to appoint clerks, 275. 

judges and clerks to act, how long, 275. 

clerks of counties to make out election notices — to contain what, 275. 
sheriff to put them up, when and where, 276. 

if judges are not sworn, others, how chosen, 276. 

judges and clerks to take, what oath, 276. 

judges may administer oath, when, 276. 

polls open, how long, &c., 276. 

clerks of election to furnish poll books and stationery, 277. 

of the form of ballot, 277. 

names of all voted for on one ballot, 277. 

certain officers may be voted for, where, 277. 

if person offering to vote is challenged, 277. 

form of oath, 277. 

if oath falsely taken — penalty, 278. 

if person vote illegally — penalty, 278. 

ballot-box to be kept by judges, 278. 

of form of ballot-box, and safe-keeping of same, 278. 

ballot, how received, 278. 

clerks to keep poll list, 278. 

poll lists must be made to correspond, 279. 

of keeping ballot-box and key after balloting, 279. 

duty of judge to challenge suspected voter, 279. 

for the preservation of order at elections, 279. 

canvass to be made immediately and in public, 280. 

canvass, how commenced and conducted, 280. 

if ballots exceed number on poll lists, 280. 

form of poll books, and when made out, 280. 

disposition of poll books, 281. 

if judge or clerk fails in safe transmission of poll book —penalty, 281. 
general county canvass, how made, 281. 

certificates made out and delivered, when, 282. 

clerk of county to make out certificate of compensation due judges and clerks, 282. 
how to be paid, 282. 

in case of tie vote, to be decided by lot, 282. 

clerk of county to transmit copy of abstracts to secretary of territory 282. 
if returns not received by secretary when, he shall despatch messenger, 283. 
persons elected may resign, and governor may order new election, 283. 
other vacancies, how filled, 288. 

when two or more counties are united in one district, how canvass conducted, 284. 
when vacancy in council or house, 284. 

compensation of officers of election, 284. 
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if counties divided after election of member whose seat is vacant, 284. 
returns, how made in such elections, 285. 
clerk shall not refuse election returns on account of informality, 285. 
if officers of election violate provisions of this act — penalty, 285. 
commencement of regular term of office, 286. 
commencement of term in case of vacancies filled, 286. 
no civil process served on day of election, 286. 
person having highest number of votes deemed elected, 286. 
concerning construction of statutes, 286. 
county clerk to provide uniform poll books, containing what, 286. 
how distributed, 286. 
citizens of Dakota in military service, not deprived of vote, 287. 
may vote, for what officers, 287. 
may establish polls, in what cases, 287. 
returns, how made, 287. 
legal voters may vote for delegate to congress at any authorized precinct in territory, 
288. 
soldiers not formerly residing in Dakota cannot vote, 288. 
qualifications of voters, 288. 
eligibility to office, 288. 
Act to designate the Time of holding the General Election, and to provide for the Election 
of Delegate to Congress, 288. 
time of holding general election, 288. 
election of delegate to congress in 1862, 288. 
in case of vacancy in that office, 289. 
EMIGRANTS. 
memorial asking for portion of fund appropriated to, 509. 
ENACTING CLAUSE— OF LAWS, 512. 
ENTRIES AND DETAINERS. 
Act to provide a Remedy for, 289. 
to make no other than lawful entry, 289. 
justice may inquire into manner of entry, 289. 
justice to issue summons on complaint, 290. 
summons, how made, 290. 
justice to hear and determine, 290. 
if person against whom complaint is issued be absent from county, 290. 
justice may adjourn trial, when, 291. 
of deposition, 291. 
if defendant found guilty — if not guilty, 291. 
if jury cannot agree, new jury to be empanelled, 291. 
if complainant recover, it may be for treble damages and costs, 291. 
if tenant, or person holding over, refuse to quit possession or pay rent, 292. 
not applicable to person who is peaceably possessed of premises three years, 292. 
complainant may recover damages, 293. 
jurors or witnesses refusing to serve or give evidence — penalty, 293. 
of fines, and disposition of same, 293. 
appeals, how taken, 293. 
upon appeal, further proceedings stayed, 293. 
if writ of restitution has been issued previous to appeal, 293. 


appellate court not to dismiss or quash for want of form only, 294. 
amendments, how made, 294. 


what may be set up in answer, 294. 
appellate court has power to compel justice to make or amend return, 294. 
Forms to be used, 294. 
ESTRAYS. 
Act to provide for Estray Law, 296. 
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ESTRAYS — Continued. 
freeholders may take up what animals, and when, 296. 
taker up to send description, and give notice for three weeks, 296. 
owner may reclaim estray, how, 296. 
if not reclaimed within nine months, 297. 
animals appraised, how, 297. 
if animal sold, sale at county seat, 297. 
must bring two thirds appraised value, 297. 
if sale will not pay expenses, balance remaining to go to school fund, 297. 
what appraisers shall consider, 297. 
compensation of appraisers and justice, 297. 
if animal dies while in possession of taker up, 297. 
Act concerning Horses and other Animals, 298. 
stallion or ass over two years not allowed to run at large, 298. 
owners liable to fine, 298. 
fine appropriated to common schools, 298. 
owners responsible for further damage done, 298. 
EXECUTORS. See ADMINISTRATORS AND EXECUTORS. 
EXEMPTION. 
Act exempting Property from Execution, Writ of Attachment, or any other final process of 
Court, 299. : 
what property exempt from, 299. 
exemption to continue, how long, 299. 
such exemption does not extend to valid mortgage, 299. 
householder may notify of what he considers homestead, 300. 
if plaintiff dissatisfied with land set apart, 800. 
officer make sale, when, and of the deed, 300. 
owner of several houses may select either as homestead, 300. 
no real estate exempt from sale for taxes, 800. 
other property exempt from taxation, 300. 
articles exempted, to be selected by whom, 301. 
property not exempt for clerks’, laborers’, and mechanics’ wages, 301. 
Act to exempt the Property of Married Women from Execution, 802. 
married woman’s property exempt for debts of husband, 802. 
Act exempting Property from Execution, 802. 
property exempt from execution for any debt, &c., incurred without limits of the ter- 
ritory, 302. 
no judgment on such liability, operate as lien in this territory, 303. 
any person may bring suit, notwithstanding, 303. 
Act exempting certain Property from Taxation, 304. 
wool, cotton, and other manufactories, exempt for how many years, 304. 
to date from passage of this act, 804. 
applies to estates of intestates, 34. 
EXTRA PAY OF CLERKS. 
Resolution relating to, 616. 


FEES OF OFFICERS, &c. 

Act relative to the Compensation of Officers, 304. 
no other than lawful fees allowed, 304. 
fees for affidavits, certificates, &c., 304. 
of clerk of supreme court, 305. 
of clerk of district court, 305. 
to be paid in advance, or security given, 306. 
Where security is given — its effect, 306. 
fees of clerks of district courts, and supreme courts paid by whom, 306. 
of clerk of district court in criminal cases, 306. 
not required in advance, 307. 
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FEES OF OFFICERS, &c. — Continued. 
fees of probate judge, 807. 
of sheriff, 307. 
when to be paid by county, 808. 
of coroner, 309. 
of constable, 309. 
when paid by county, 809. 
of notary public, 810. 
of justice of the peace, 810. 
of witnesses, 811. 
of jurors, 811. 
of county surveyors, 811. 
Act to provide for Fees of Road Commissioners, &c., 812. 
one dollar and a half per day, 812. 
in case of vacancy, 312. 
commissioners to meet within six months, 812. 
this act applicable to what cases, 812. 
FENCES, HEDGES, GRAIN, AND TREES. 
Act for Protection of, 818. 
provisions relating to growth of hedges, 318. 
relating to injuring hedges and fences — penalty, 318. 
relating to injury to fruit, and ornamental trees and shrubbery — penalty, 314. 
in case of prosecution, and land owned by two or more tenants, 814. 
prosecutions commenced within one year, 314. 
fines for use of common schools, 314. 
FIRES. 
setting fire to wood and prairies — penalty for, 196. 
FORMS. 
to be used in criminal cases, 228. 
relating to school matters, 466. 
to be used in cases of unlawful entry and detainer, 294. 
FORT RANDALL. : ; 
memorial relative to making, a distributing post, 496. 
FUGITIVES FROM JUSTICE. 
Act relative to, 315. 
governor may appoint agents to demand fugitives from justice, 315. 
if application made, district attorney to investigate grounds, 315. — 
expenses of agents, how paid, 815. 
when demands made from other states and territories for fugitives, 815. 
when person found in this territory, charged with offence in any other state or terri- 
tory, 816. 
if it appear that complaint is true, accused to be held, 816. 
if recognizances given, and accused fail to appear, 316. 
if he appear as ordered, and is not demanded, or is not recognized as new, 317. 
complainant answerable for costs and charges, 817. 
if he fail to pay same, accused may be discharged, 817. 


GEOLOGICAL SURVEY. 
Memorial relating to Survey of Territory, 511. 


HEALTH. 
Act to Provide for Offences against the Public, 818. 
if person adulterate food or drink — penalty, 818. 
if person adulterate drug or medicine — penalty, 318. 
if person inoculate himself or other person to spred smallpox — penalty, 318. 
if intoxicated physician prescribe poison, &c. — penalty, 318. 
apothecary delivering active poison without label, “ poison ” — penalty, 318. 
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HOGS. See Swine. 


ILLEGITIMATE CHILDREN. See BASTARDS. 
INDIAN TREATIES. 
Memorial relative to proposed treaty with Brule Sioux Indians, 503. 
Memorial relative to proposed treaty with Chippewa Indians of Red lake and Pem- 
bina, 605. 
INTOXICATING LIQUORS. See Srprrrrvovs Liqours, and INDIANS. 
INDIANS. 
Act to prevent from Trespassing upon Ceded Lands, 819. 
must obtain pass before travelling on ceded lands, 319. 
contents of pass, 819. 
-Indians found without pass may be placed in charge of sheriff, 319. 
sheriff to imprison, and notify Indian agent, 320. 
expenses of carrying out this act to be paid by Indian agent, 320. 
Act to prevent the Traffic in Ardent Spirits with the Indians, 320. 
persons disposing of spirituous liquors to Indians — penalty, 820. 
if there be no jail in the county, 320. 
what officers to make complaints of violations, 321. 
persons prosecuted before justice, 821. 
declarations of Indians received for what they are worth, 821. 


JAILS. 
Act for the Regulation of County, 322. 
judges prescribe rules in writing upon what subjects, 822. 
rules, how promulgated and preserved, 822. 
sheriff to post up rules in every cell, 322. 
judges may alter and amend rules when necessary, 823. 
sheriff or his successor to have charge of jail, &c., 328. 
to supply “jail register,” containing what, 823. 
preserve same, and deliver it to successor, 828. 
to make out yearly jail report, and transmit same to what officers, 323. 
secretary of territory to communicate same to legislature, 824. 
district court to charge grand jury in relation to jails, 824. 
grand jury to visit jail and make report at each term of court, 824. 
county commissioners to visit jail each year, 824. 
duty of county commissioners in relation to jails, 824. 
sheriff to furnish what, and his compensation, 825. 
sheriff to visit jail when, &c., 825. 
jailer to be deputy-sheriff and take oath, 825. 
i if sheriff or jailer refuse to do duty — penalty, 825. 
JUSTICES OF THE PEACE. 
Act defining Jurisdiction and Procedure before, and of the Duties of Constables in Civil 
Cases, 326. 
jurisdiction limited to county, 826. 
powers of, 326. 
have jurisdiction in action for trespass, 826. 
have cognizance of what other action, 827. 
OF THE COMMENCEMENT OF Suits— Service and Return of Process, and Proceedings in 
Arrest and Attachment, 827. 
actions commenced, how, 827. 
when guardian necessary in suit, how appointed, 827. 
style and contents of summons, 827. 
if defendant fail to appear, 828. 
summons returnable, when, and how delivered, 328. 
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JUSTICES OF THE PEACE — Continued. 
how served on corporation, 828. 
on agency of insurance company, 3828. 
on agency of foreign corporation, 828. 
when defendant is a minor, 828. 
Appearance, 829. 
Atlachment. 
plaintiff to have order of, when, 829. 
plaintiff to give undertaking, when, 830. 
order of attachment to take effect, how, 380. 
return day of order of attachment, 380. 
when there are several orders of attachment, 880. 
constable may surrender property, when undertaking given, 831. 
one appraisement sufficient for different attachments, 331. 
lien of different attachments, in what order, 381. 
if order accompany summons, how served, 381. 
if it cannot be served in county, then by publication, how, 381. 
when property taken is live-stock, or perishable, 382. 
when plaintiff makes oath that property of defendant cannot be come at, what notice 
to be given, and how served, 832. 
garnishee shall appear and answer, 832. 
garnishee discharged from liability, and how, 882. 
if garnishee does not appear, proceeded against as for contempt, 888. 
if garnishee appear, and it is proved he has property of defendant, 888. 
if disclosure is unsatisfactory, garnishee how proceeded against, 888. 
plaintiff pay costs, when, 388. 
final judgment against garnishee rendered, when, 833. 
if judgment for defendant, 338. 
if judgment for plaintiff, 384. 
if judgment for defendant, attachment discharged, 834. 
if for plaintiff, how satisfied, 334. 
justice may order constable to repossess himself of property not sold, 384. 
if any property attached is claimed by any person, 884. 
where several attachments, proceeds, how applied, 834. 
officers return to contain, what, 835. 
order of attachment binding from time of service, 335. 
attachment discharged before judgment by giving undertaking, 885. 
if it appear that no property can be attached by officer, and that defendant has inter- 
est in real estate in county, 335. 

BILL OF PARTICULARS. 
to be filed by both parties, 836. 
shall state what, 886. 
amendments may be made, how and when, 836. 

CHANGE OF THE PLACE OF TRIAL. 
when, 836. 
to what place it shall be taken, 336. 
justice to transmit papers, &c., to justice trying case, 337. 
costs to be paid before change made, 887. 
which party pay costs, 887. 

ADJOURNMENTS. 
justice may adjourn trial, when, and for how long, 387. 
adjourned on application of parties, when, 387. 
other adjournments, when, 888. 

WITNESSES. 
justices issue subpcenas for, 888. 
subpeena, how served, 338, 
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when not served by officer, no fees charged, 888. 
if witness attend, and is not examined, costs, how paid, 838. 
when witness may be compelled to appear, 388. 
when witriess is arrested, or refuses to testify — penalty, 889. 
fines for support of common schools, 839. 
person neglecting, or refusing to testify, responsible for damages, 839. 
Depositions taken as before district court, 389. 
THE TRIAL AND ITs INCIDENTS. 
if no jury demanded, justice to try action, 389. 
where parties agree to enter without process, 339. 
Jury. 
either party may demand, 340. 
how to be selected, 840. 
form of summons for, 340. 
constable serve summons, how, 840. 
jurors neglecting to attend, 340. 
if panel be not full, constable to fill same, 341. 
jury to attend at time of trial, 841. 
if competency of juror questioned, jury to make oath or affirmation, 841. 
after being sworn, to be kept together until discharged, 341. 
deliver verdict publicly, and to be entered on the’ docket, 841. 
when jury cannot agree, 841. 
if verdict improper, new trial may be granted, 341. 
opposite party to have reasonable notice of motion for new trial, 342. 
proceedings same as in first trial, 342. 
when appeal may be made, 842.. 
which party pays costs on appeal, 342. 
fees of jury, when and how paid, 342. 
of exceptions before justice, 842. 
Arbitration. 
cases how submitted to, 848. 
arbitrators hear and determine, and their award, 843. 
judgment on their award final, unless it appear fraudulent, 343. 
how judgment set aside, 343. 
no appeal allowed except when, 843. 
when district court sets aside, 844. 
when it sustains, 344. 
Trial of the Right of Property levied on or Attached, 844. 
when property attached is claimed by another party, 844. 
if justices satisfied of claimant’s right, he shall restore property, 844. 
if not satisfied, claimants to pay costs of trial of right, 344. 
JUDGMENTS. 
of dismissal without prejudice, in what cases, 345. 
if either plaintiff or defendant fail to appear, 345. 
when judgment against absent defendant set aside, 345. 
judgment entered immediately, 845. 
when amount due exceeds authorized judgment, 346. 
if defendant offer judgment for specified sum, 346. 
APPEALS. , 
in what cases, 846. 
party appealing to give undertaking, 346. 
justice to deliver record and papers in case, to whom, 346. 
clerk of court to file same, 347. 
parties named, and proceed as in court below, 347. 
if appellant fails to deliver papers to clerk, when; court may enter judgment similar 
to justice, 347. 
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Or 


Or 


if both parties fail to enter appeal, 347. 

if appellant fail to recover larger amount, to ‘pay costs of appeal, 348. 

when appeal dismissed, &c., #urety liable, 348. 

when district court quashes appeal, order to be lodged with justice, 848. 

when undertaking may be changed or renewed, 348. 

appeals not allowed, in what cases, 848. 

when term of justice expires between date of judgment and appeal, 848. 

THE ACTION FOR THE FORCIBLE ENTRY AND DETENTION OR :FORCIBLE DETEN- 
TION ONLY OF PROPERTY, 849. 

justice may inquire into entry and detention, 349. 

proceedings had, in what cases, 849. 

judgment not bar to after action, 349. 

actions, how commenced, 349. 

summons not to issue until plaintiff files complaint, 350. 

summons to state what, and when served, 850. 

if defendant does not appear, 350. : 

no continuance longer than eight days, without undertaking given, 350. 

of trial and judgment, 850. 

if jury demanded — proceedings and their verdict, 860. 

justice enter verdict and render judgment, 861. 

exceptions may be taken, 361. 

in case of judgment of restitution — form of writ, 851. 

of execution of writ, &c., 351. 

THE REPLEVIN OF PROPERTY. 

petition in replevin, sworn to and state what, 852. 

affiant shall execute bond, which shall be filed, 852. 

justice to issue writ, &c., directing sheriff or constable, how, 352. 

when property is removed to another county, 352. 

sheriff or constable may break open dwelling, when, 858. 

when property is disposed of or concealed, 353. 

of the return and its contents, 858. ; 

deliver property to plaintiff, 353. 

if third person claim property, 353. 

judgment determine right to property, &c., 858. 

party entitled thereto may have execution, for what, 854. 

when it appears that property has been concealed or removed by other party, 854. 


EXECUTION — RETURN — Stay oF EXECUTION— NOTICE or SALE— DELIVERY — UN- 


DERTAKING, 354. 
when and by whom execution may issue, 854. 
justice issue execution without demand, except when, 354. 
person may have stay of execution, how, 854. 
stay shall be for how long, 365. 
no stay of execution, in what cases, 355. 
when execution recalled, 355. 
when bail shall remove to other parts, 355. 
when surety may be obliged to pay judgment, 355. 
if judgment debtor enter into further undertaking, 356. 
when judgment obtained against bail, 356. 
when surety deemed insufficient, 356. 
of the execution, 357. ; 
upon an execution against joint debtors, 857. 
when constable is liable for amount of execution, 857. 
when execution is returned unsatisfied, 357. 
when defendant dies before judgment is satisfied, 358. 


Sale on Execution, 


notice of, 358. 
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Or 


if justice or constable purchase — penalty, 858. 

if live-stock taken, constable to be paid for keeping the same, 358. 
constable to make out inventory, &c., 359. 

when goods remain unsold, 359. 

if constable permits party to retain possession, 359. 

when crops, &c., are attached, 359. 

when constable returns, his inability to levy in time prescribed, 859. 
CONSTABLES AND THEIR DUTIES, 860. 

may execute process throughout county, 860. 

to serve what papers to them directed, 860. 

may call to their aid the power of the county, 360. 

make returns, when, 360. 

note time of receiving and executing, 360. 

return “ not found” only, when, 360. 

act as conservators of the peace, 360. 

authority extends throughout county, 860. 

when person is committed to jail, 861. 

shall pay over money to whom, 861. 

penalty for making improper return, 361. 


GENERAL PROVISIONS. 


provisions of civil code applicable to justices’ courts, 361. 

justices to keep docket, and enter what in same, 861. 

particulars, when and where entered, 362. 

entered in justices’ docket, evidence, 862. 

alphabetical index to be kept, 362. 

deliver books and papers to successor, 868. 

if there be no successor, &c., 363. 

justices receiving, to give receipts, 363. 

powers of justices with whom docket may be left, in certain cases, 363. 
summons and other papers void, unless blanks filled, 864. 

justice may deputize persons to serve process, with what power, 364. 
punishment for contempt, in what cases, 364. 

warrant of arrests, &c., 364. 

conviction must be entered in docket, 864. 

warrant of commitment, when issued, 864. 

when person bringing action is non-resident, 865. 

if they remove after commencement of action, 365. 

in actions founded on bonds, sealed bills, promissory note, &c., 865. 
if justice purchase judgment on his docket — penalty, 366. 

no imprisonment for debt, 366. 

nothing in that act applies to exempted property, 366. 


Act defining the Jurisdiction of Justices in Criminal Cases, and Proceedings therein, 867. 


have jurisdictions of what cases, 367. 

cases, how commenced, 367. 

information contain what, 367. 

form of information, 367. 

same filed, and time of filing noted, 367. 

may then issue warrant for arrest, 367. 

how the same shall be served, 368. 

proceedings, when defendant is brought before justice, 368. 
pleas of defendant, 368. 

justice must try without jury, except when, 868. 

if change of venue applied for, 868. 

when allowed, justice must transmit papers, &c., 368. 
defendant may demand jury before taking testimony, 369. 
if jury is demanded, how made up, 869. 
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officers summon jurors and make return, 369. 
when jury incomplete, 369. 
challenge to individual juror, but not to panel, allowed, 369. 
if officer do not return venire — penalty, 369. 
six accepted jurors constitute jury, 369. 
oath to be administered to them, 369. 
must sit together, and may decide in open court, 870. 
if deliberation necessary in forming verdict, to retire with sworn officer, 370, 
must deliver verdict publicly, and it shall be entered on docket, 870. 
jury discharged, when, 370. 
new trial, when. 
in case of plea of guilty or conviction, justice to render judgment, 870. 
judgment of fine may direct imprisonment until paid, 870. 
when defendant is acquitted, to be discharged, 870. 
if prosecution is malicious, prosecuting witness pay costs, 370. 
when plea of guilty, duty of justice, 871. 
judgment executed by peace officer of county, 871. 
fines for use of schools, 871. 
if committed for not paying fine, who to pay it to, 371. 
if fine paid to justice or sheriff, duplicate receipts executed, 871. 
either party may appeal, 871. 
defendant notified of right to appeal, 871. 
appeal, how taken, 871. 
execution not sthyed, unless bail be given, 372. 
form of undertaking, 872. 
qualifications of bail, 372. 
bail taken by whom, 872. 
material witness must give undertaking for appearance, 372. 
when appealed, how it stands, 878. 
no appeal dismissed, 878. 
proceedings on judgment in appeal had in district court, 873. 
may appeal to supreme court, how, 878. 
Act to provide for Trials in certain cases before Justices of the Peace, 874. 
when title to lands is disputed, case goes to district court, 374. 
JURIES. 
qualifications of, 374. 
where district court is held, commissioners of county to select jury, how, 375. 
duty of clerk receiving list of names, 875. 
how grand and petit jurors are selected, and when, 375. 
order to sheriff to summon jurors, 876. 
duty of sheriff receiving order, 876. 
jurors to appear, when, and not depart without leave, 376. 
if all do not appear, places, how filled, 376. 
qualified persons to serve in rotation, 376. 
sheriff make return, when, 877. 
if person summoned fails or refuses — penalty, 377. 
if clerk fails in his duty — penalty, 877. 
if commissioners fail in their duty — penalty, 877. 


LAWS AND JOURNALS. 
Resolution relative to Printing, 515. 
Act to regulate the Distribution of the Laws and Journals of Territory, &c., 878. 
secretary authorized to distribute, 378. 
county clerk to make requisitions, and receipt for same, 878. 
clerk distribute same, how, 878. 
county officers deliver to successors, 878. 
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LAWS AND JOURNALS — Continued. 
copies remaining with clerk to be sold at public auction, 379. 
proceeds, how disposed of, 379. 
secretary to distribute to what other officers, 379. 
members to receive those of preceding session, 380. 
LIENS. 
Act to create, for Mechanics and Others, 380. 
person having cause of action amounting to ten dollars, may file complaint to contain 
what, 380. 
complaint act as lien, as soon as filed, 380. 
when labor, &c., was for contractor, employed by owner, 380. 
lien ceases in ninety days, unless case proceeds to Judgment, 381. 
force of lien, 881. . 
district court has jurisdiction in actions under this chapter, 382. 
how complaint may be discharged, 382. 
if person satisfied does not enter satisfaction, 382. 
lien on articles altered or repaired, 382. 
if charges not paid in three months, may be sold, how, 382. 
lien of common carrier, 883. 
special agreement not interfered with by this act, 383. 
LEGISLATIVE ASSEMBLY. 
Act to fix the Time for Convening, 383. 
next session to commence first Monday in December, and so for the future, 388. 
Act to designate the Time of the Meeting of the Legislature, and defining the Duties of the 
same, 884. 
meet first Monday of December in each year, 384. 
no officer liable to arrest on civil process, when, 384. 
may punish for contempt, in what cases, 384. 
person guilty of contempt— penalty, 385. 
who may administer oath of office to members, 385. 
any member of committee may administer oaths to witnesses, 385. 
houses may judge of right of members to seats, &c., 886. 
officers of the council, 385. 
officers of the house, 385. 
officers elected viva voce, when, 885. 
duties of secretary and clerk, 886. 
secretary and clerk to remain in office, and call houses to order ensuing year, 886. 
term of office of other officers, 887. 
compensation to, how certified and attested, 387. 
officers may be removed by majority vote, 387. 
majority elect, 387. 
pay of officers, 387. 
houses may request opinions of supreme court or judges, 887. 


MAIL ROUTES. 
Memorial asking for Mail Route from Mankato, Minnesota, to Fort Randall, 506. 
Memorial asking for Mail Route from Sioux Falls city to Vermilion, 508. 
Memorial asking for Mail route from Elk Point to Sioux Falls city, 509. 
MARKS AND BRANDS. 
Act to provide for Recording of, 888. 
register record what marks and brands, 888. 
if person shall use mark of another — penalty, 388. 
if person shall use his own mark. on another’s animals — penalty, 388. 
fees of register for recording, 889. 
MARRIAGES. 
Act legalizing, in Territory, 889. 
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MARRIAGES — Continued. 
Act regulating, 390. 
definition of marriage, 390. 
marriage, at what ages valid, 890. 
license from county clerk necessary before marriage, 390. 
license not granted in certain cases, 390. 
in cases of doubt as to age and condition, 890. 
entry to be made of application for license, 890. 
if either party minor, consent of parents necessary, 890. 
marriage without proper license a misdemeanor by all parties concerned, 891. 
license fee one dollar, 891. 
marriages may be solemnized, by whom, 391. 
party officiating to give certificate when requested, 891. 
other marriages valid, but penalty imposed, 391. 
person solemnizing forfeit what, unless return made, 891. 
clerk to keep record, 891. 
these provisions not applicable to peculiar forms in religious societies, 891. 
where official services dispensed with, husband must make return to clerk, 392. 
illegitimate children made legitimate by marriage, 392. 
MARRIED WOMEN. 
property exempt from execution for husband’s debts, 802. 
MECHANICS’ LIEN. See Lrens. 
MEMORIALS AND RESOLUTIONS, 496. 
MILITARY CLAIMS. 
auditor authorized to audit, 514. 
MILITARY ROADS. 
Memorial for an Appropriation for a Military Road from Fort Randall to Sioux City, 
Towa, 500. 
Memorial for Appropriation for a Military Road between: Georgetown, Minnesota, and 
Pembina, Dakota, 501. 
Memorial for an Appropriation for a Military Road from near Sioux Falls to Yankton, 502. 
MILITIA. 
Act to Organize and Discipline, 892. 
who compose militia, 392. 
territory forms one division, under whose command, 892. 
governor, commander-in-chief, and officers, how appointed, 393. 
sheriff to make out list of persons liable to military duty, &c., 393. 
shall take list when making assessment, 898. 
when and how militia liable to do duty, 393. 
governed by what law and rules, 393. 
volunteer militia — first in the field, 894. 
volunteer militia composed of men between eighteen and forty-five, 894. 
armed and drilled as in United States army, 394. ; 
companies numbered, how, and formed into battalions and regiments, 895. 
of priority in rank, 395. 
return required of commandants of companies, 895. 
commandant of regiment same, 395. 
returns contain what, and how preserved, 395. 
term of service two years, 895. 
officer issuing illegal certificate — penalty, 395. 
companies may adopt constitution and by-laws of consistent nature, 896. 
military commissions expire in two years from date, 896. 
officer reappointed to hold same rank, 396. 
if officer removes out of bounds of command, office vacated, 397. 
annual muster, when and where held, 897. 
what entitles officer to command, 897. 
of resignations, 897. 
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staff officers of brigades and regiments, and how appointed, 398. 
staff-officers, rank how, 898. 
style of uniform, 398. 
company muster, how often, 898. 
officers to take what oath, 399. 
officers and privates tried for misdemeanors, how, 399. 
MORTGAGE. 
when mortgagee dies without foreclosing, executor or administrator has same 
power, 37. 
Chattel. 
Act to Provide for Filing of, 899. 
filed in office of register of deeds, 399. 
record names of parties and note time of filing, 399. 
fees of register for recording, 400. 


NOT ARIES-PUBLIC. 

Act to Provide for Office of, 400. 
governor appoint for how long, and their jurisdiction, 400. 
to take oath and give bond, 400. 
in case of vacancy or removal, records and papers to be deposited with clerk of district 

court, 401. 

penalty, if not deposited within three months, 401. 
duty of notary-public, in case of protest, to give notice, 401. 
notice of protest, how served, 401. 
keep record of notices, &c., 401. 
duties of district clerks, 402. 
forfeitures, how disposed of, 402. 
notary to keep an official seal, 402. 
may take acknowledgments, and administer oaths, 402, 
faith and credit given to all their publications, 402. 


OATHS AND AFFIRMATIONS. 
Act to Authorize certain Officers to Administer, 403. 
may be administered by what officers, 408. 
all officers keep record of same, 403. 
OFFICERS. See COUNTY OFFICERS, — TERRITORIAL OFFICERS. 
“OLD SETTLERS HISTORICAL ASSOCIATION.” See ASSOCIATIONS.. 
ORPHANS. 
certain fines to be appropriated to support of, 198. 


PARDONS. ; 
Act Regulating, by the Governor, 404. 
may grant pardons, when and how, 404. 
when convict is pardoned, proceedings, 404. 
PARTNERSHIPS. 
Act to Regulate limited, 405. 
partnership by two or more persons, 405. 
in no case for banking purposes, 405. 
may consist of general and special partners, 405. 
liability of each, 405. 
general partners only transact business, 405. 
persons forming, to make and sign certificate, containing what, 405. 
certificate acknowledged by whom, 406. 
filed in office of register of deeds, 406. 
affidavit necessary as to amount paid in by special partners, 406. 
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PARTNERSHIPS — Continued. 
no partnership formed until when, 406. 
if false statement in certificate or affidavit, 406. 
partners shall publish term of partnership, when and how, 406. 
affidavit of publication may be filed, 407. 
of renewal and continuance of partnership, 407. 
when alteration made, deemed dissolution, 407. 
when special, deemed general partner, 407. 
suits against, and by general partners only, 407. 
no part of special partner’s stock withdrawn, 407. 
every partner may receive annual interests and profits, 407. 
if capital reduced, 407. 
special partner may examine and advise, but not transact business, 408. 
general partners liable to account for management of concerns, 408. 
partners guilty of fraud, how liable, 408. 
certain assignments void, 408. 
no special partner claims as creditor, until all others are satisfied, 409. 
dissolution before time specified, how, 409. 
PENITENTIARY. 
Act to locate Territorial, 409. 
located at Bon Homme, 409. 
PHYSICIAN. 
if intoxicated, and prescribe poison, &c., 318. 
POISON. 
apothecary delivering without labelling — penalty, 318. 
PRAIRIE FIRES. 
setting same — penalty: for, 196. 
PROBATE COURT. See ADMINISTRATORS AND EXECUTORS. 
PUBLIC LANDS. 
Act to Protect Persons holding Claims on, 410. 
persons holding, may maintain action, &c., 410. 
possessory right considered to extend to boundary, 410. 
every claim must be marked out, how, &c., 410. 
neglect to cultivate six months, deemed abandonment, 411. 


REBELLION. 
resolutions relating to, 513. 
RECORDING. 
of deeds, mortgages, &c. 
See DEEDS, MORTGAGES, &c. 
RED RIVER COUNTRY. See APPORTIONMENT, — MILITARY ROADS, —INDIAN TREATIES. 
Memorial Praying for Constsuction of Fort in Valley of Red River, 497. 
RELIGIOUS SOCIETIES. 
Act to Form and Regulate, 411. 
trustees elected, how, 411. 
president chosen, how, who may vote, 411. 
notice of election to be given, how, 412. 
who receives votes and determines qualifications of voters, 412. 
they shall certify who is elected, 412. 
certificate acknowledged and recorded, 412. 
fee or register of deeds, 412. 
trustees have seal, and have possession of church property, 412. 
general powers of trustees, 413. 
may build, alter, and repair churches and houses, 418. 
make rules and orders, 413. 
may appoint and remove clerk, treasurer, and collector, 413. 
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RELIGIOUS SOCIETIES — Continued. 
any two may call meeting, &c., 418. 
hold office three years, and be divided into classes, 413, 414. 
notices of expiration of office, and election to be given, how, 414. 
election held and conducted, how, 414. 
qualifications of voters, 414. 
clerk keep register of stated hearers, 415. 
clerk attends subsequent elections, 415. 
trustees cannot fix salary, 415. 
district court may make order of sale of church property, when, 415. 
thirty days’ notice of application for sale necessary, 415. 
in case of dissolution how reincorporated, and when, 415. 
lands, &c., lawfully conveyed to such society, how held, 415. 
when trustees are appointed, certificate necessary, 415. 
when officers of church are made trustees, 416. 
when church already organized, how it may avail itself of the privileges of this act, 416. 
rules applicable to the Protestant Episcopal Church, 417. 
RESOLUTIONS AND MEMORIALS, 496. 
REVENUES. 
Act in relation to, 419. 
county commissioners levy, and governor and secretary fix taxes for the following pur- 
poses, 419. 
what property exempt from taxation, 420. 
taxable property, embraces what, 420. 
every inhabitant shall assist in listing property, 421. 
of property in commission or assigned, 421. 
where listed, and how, 421. 
if business in more than one county, 422. 
individual of partnership liable for taxes of firm, 422. 
insurance companies, how taxed, 422. 
of personal property, 422. 
taxed every year — listed every other year, 422. 
bank-notes, stocks, credit, &c., how listed, 422. 
debts of party listing may be deducted, when, 422. 
salable property of merchants, how listed, 428. 
county assessor, how elected, 423. 
give bond and take oath, 424. 
his compensation, 424. 
assessors to meet, when and where, 424. 
county commissioners to furnish them books, 424. 
assessors’ duties, and when commenced, 425. 
if person refuses to assist in listing property, 425. 
oath administered to person assessed, 425. 
assessors, to whom and when made, 425. 
when name of owner unknown, 425. 
if assessor fails to perform duty, 426. 
board of equalization of the county, composed of county commissioners, 426. 
if person aggrieved by assessment of his property, 426. 
clerk of county make abstract return to secretary of territory, 426. 
governor and secretary territorial board of equalization, and their duties, 427. 
equalization, how affected, 427. 
if county clerk fails in stated duties — penalty, 427. 
duties of treasurer, 427. 
no demand for taxes necessary, 428. 
when he distrains goods, keep same at expense of owner, 428. 
taxes draw interest, when, and lien, when, 428. 
penalty for non-payment of taxes, 428. 
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REVENUES — Continued. 
treasurer to give receipt for taxes, 429. 
of errors in payment and taxes, 429. 
sale of lands for taxes first Monday in October, 429. 
notice of same, how given and how paid for, 429. 
treasurer to attend sale, 480. 
who shall be considered purchaser, 480. 
sale continued until taxes paid, 430. 
purchaser to pay taxes forthwith, 430. 
of informality in advertisement, 430. 
certificate of publication, form of, 486. 
if treasurer or clerk interested in purchase — penalty, 431. 
when part of property unsold, 431. 
if treasurer or deputy fails to attend — penalty, 432. 
certificate of purchase to be given, 482. 
certificate assignable by indorsement, 482. 
real property sold, how redeemed, 482. 
duty of clerk in case of redemption, 482. 
deed to purchaser given in three years, 432. 
treasurer’s fee for deed, 438. 
style of deed executed by treasurer to purchaser, 433. 
deed prima facia evidence, of what facts, 484. 
of suits involving title by such deed, 435. 
when land is sold unlawfully, 435. 
books and records sufficient evidence, 435. 
action for recovery brought within six years, 436. 
county responsible to territory for tax levied, 486. 
if treasurer defaulter, 486. 
if treasurer loan out or use county funds, 486. 
treasurer make yearly settlement with commissioners, 436. 
when treasurer goes out of office, make settlement, deliver books, papers, money, 
&c., 436. 
any officer neglecting or refusing to comply with this act — penalty, 486. 
ROAD COMMISSIONERS. 
fees of, and duties, 312. 
ROADS. sot 
Act relative to, and Regulations of Carriages, 487. 
vehicles keep to the right, in meeting each other, 487. 
person offending — penalty, 437. 
no intemperate driver to be employed, 487. 
animals to be tied, when — penalty, 487. 
owners liable for damages, when, 438. . 
See MıLırary Roaps. 
Act conferring powers upon Board of County Commissioners respecting, 438. 
Act to establish Width of Territorial and County Road, 489. 
territorial roads, eighty feet, 489. 
county roads, eighty feet, 489. 
Act to establish certain Territorial Roads, 489. 
road from opposite Ponka, Nebraska, to Sioux Falls, 439. 
road from Yankton to Sioux Falls, 439. 
Act to locate Road from Yankton to Big Sioux river, 440. 
Act to establish Road from Yankton to Big Sioux river, 442. 
Act to locate Road from Section 15, Township 92, to town of Yankton, 442. 
Act to establish Road from Vermilion to Yankton, 443. 
Act to locate Road from Yankton to the mouth of Choteau creek 444. 
See Mirrrary Roaps. 
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RIGHTS OF PERSONS. 
Act to define, who are accused of Crimes and Offences, 446. 

held to answer for criminal offences, only when, 445. 
rights of accused, 445. 
no person convicted, except when, 445. 
no person held to answer twice for same offence, 445. 
if acquitted on ground of variance, &c., may be again arraigned, 446. 
no punishment until legally convicted, 446. 


SALVAGE. 
Act relative to, 446. 

when boat, &c., found adrift, may be secured and retained, with wilat effect, 446. 
taker up to report to justice of the peace, in what case, 446. 
privileges of owners of boat taken up, 447. 
if taker up refuses to deliver, 447. 
sheriff or constable to deliver, 447. 
fees, how paid, 447. 
if property valued at more than one hundred dollars, 448. 
if property not applied for within thirty days, 448, 
if property exceeds one hundred dollars, to be sold by sheriff, how, 448. 
disposition of the proceeds of sale, 449. 
if less than one hundred dollars, 449. 
if less than ten dollars, 449. 
Indian canoes, or lumber and logs, not subject to this act, except when, 450. 
owner may have immediate possession, how, 450. 
if person unlawfully detains or embezzles such property — penalty, 450. 
if any public officer embezzles money received — penalty, 451. 
when person makes oath as to his belief of property being secreted, &c., 451. 
if loose logs stopped — penalty, 451. 
if saw-logs drift on to other premises, 451. 
if not claimed for two months, owner of land may use same, 452. 
of damage to, or secretion of marked saw-logs, 452. 


SCHOOLS. 
Act for the Regulation and Support of Common, 452. 
commissioners to appoint county superintendent, 452. 
he shall take oath and give bond, 452. 
commissioners to divide county into districts, 453. 
judge of probate to notify superintendent of amount of money yearly, 453, 
Superintendent. 
duties of, 453. 
to apportion money to districts, when, 453. 
visit schools, when, 453. 
see to annual report, 454. 
shall examine teachers and give certificates, 454. 
when school district is formed, 454. 
shall perform other lawful duties, and deliver books, &c., to successor, 454, 
in case of vacancy in office of superintendent, 454. 
Miscellaneous. 
powers of school-district meeting, 455. 
- persons entitled to vote in such meeting, 455. 
if person is challenged as unqualified, 455. 
of the formation of school districts, 456. 
officers and term of office, 456. 
districts considered bodies corporate, with what powers, 456. 
annual &nd special meetings, %56. 
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SCHOOLS — Continued. 
when time passes without meeting, 457. 
other powers of meeting, 457. 
duties of directors, 457. 
duties of clerk, 457. 
in case of absence of clerk, 457. 
clerk to give notice of meetings, when, 458. 
to draw orders for money, 458. 
to make out tax list, 458. 
to make out what reports, and when, 458. 
when district lies in more than one county, 459. 
treasurer togxecute bond, 459. 
if he fails to give bond, 459. 
powers and duty of treasurer, 459. 
if he refuses to pay over money to successor, 460. 
if school-money is lost by neglect, 460. 
treasurer to make annual report of moneys, &c., 460. 
clerk to record the same, 460. 
District Board. 
duties relating to school-house, &c., 460. 
other duties, 460. 
may admit and remove scholars, 461. 
of contracting with teachers, 461° 
shall provide necessary appendages, 461. 
schools free to white children over five and under twenty-one, 461. 
what branches shall be taught, 461. 
if a vacancy in district board, 461. 
District Taxes. 
how assessed, 461. 
duty of clerk in making out tax lists, 461. 
when real estate not separately valued, 462. 
warrant to be under hand of clerk, and to contain what, 462. 
may be executed, where, 462. 
powers of treasurer, execution of same, 462. 
when money improperly collected, 462. 
when district tax collected of tenant, 463. 
register of deeds to make what report to district clerks, 463. 
Graded Schools. 
how formed, 463. 
board have same powers as regular board, 468. 
entitled to equitable share of school funds, 468. 
union district may levy taxes, for what, 463. 
clerk to make report to treasurer of district, 464. 
to make report to county superintendent, 464. 
treasurer to give bond, &c., 464. 
public schools regulated by special law, have their share of school moneys, 464. 
single districts may establish graded schools, 464. 
duties of county treasurer relating to school moneys, 464. 
if county treasurer refuses to deliver money, 465. 
Miscellaneous. 
teachers to make what report, 465. 
if clerk makes false report — penalty, 465. 
clerk or treasurer refusing to deliver records, &c., to successor — penalty, 465. 
when final judgment rendered against school district, 465. 
justices have jurisdiction in cases relating to schools, 465. 
school officers not to receive pay out of school moneys, 466. 
fines and penalties, how collected, 466. 
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SCHOOLS — Continued. 
Forms. 
relating to schools, 466. 
SCRIP. See Counry WARRANTS. 
SEARCH-WARRANTS. 
Act to provide for issuing, 482. 
SEAT OF GOVERNMENT. 
Act to locate, 471. 
seat of government located at Yankton, 471. 
SIOUX FALLS CITY. 
Memorial relative to making a Military Post, 497. 
SPIRITUOUS LIQUORS. See INDIANS. 
Act to regulate the Sale of, 472. 
license necessary, in what cases, 472. 
commissioners to grant license for what, and when, 472. 
if person shall violate — penalty, 472. 
if this law evaded, 472. 
duty of what public officers to make complaint, when, 478. 
clerk to deliver list of licensed parties to grand jury, 478. 
grand jury to indict parties violating, 478. 
town council have same powers as county commissioners, 473. 
STRAYS. See Estrays. 
SURVEYING, PLATTING, AND RECORDING. 
Act to provide for, Towns and Cities, 474. 
survey and plat necessary, 474. 
lots and squares numbered, 474. 
base line formed, how, 474. 
plat or map certified and acknowledged, 474. 
of lands donated or granted, 474. 
lands for streets, &c., 474. 
if county not organized, plat recorded, where, 475. 
if towns, &c., have been laid out, without complying with this act, 475. 
fees of surveyor and register, 476. 
if sale or Jease offered before this act is complied with — penalty, 476. 
if officer or other person neglect to do duty, 476. 
towns heretofore laid out must be recorded within three months, 476. 
of forfeitures and liabilities, 476. 
district court may alter or vacate terms, 477. 
notice of application for vacation, how given, 477. 
proceedings before court, 477. 
words “ chapter ” and “ act” mean same thing, 477. 
SWINE. 
Act to prevent running at large 478. 
not to run at large between first of April and last of October, 478. 
if found at large, may be taken up, 478. 
taker up to give what notice, 478. 
if no owner calls for hogs, 478. 
any county may adopt or reject this law, by what vote, 478. 


TAXES. See REVENUE, — DIRECT Tax. 
TERRITORIAL OFFICERS. 
Act to provide for Election of, 479. 

auditor and treasurer to be elected, when, and for how long, 479. 
treasurer to take oath and give bond, 479. 
duties and salary, 479. . 
auditor to take oath and give bond, 479. 
duties and salary, 479. 
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TERRITORIAL OFFICERS — Continued. 

governor to appoint both, until successors elected, 480. 
TOWNS AND CITIES. 

surveying, platting, and recording same. 

See SuRVEYING, PLATTING, AND RECORDING. 
TOWN SITE CLAIMANTS. 
Act granting to, certain Powers, 480. 

may become bodies corporate, how, 480. 

trustees may establish by-laws, 481. 

doings of first meeting to be certified and recorded, 481. 

president may enter or purchase land, &c., 481. 
TREATIES. See INDIAN TREATIES. 


UNIVERSITY. 
Act to locate Territorial, 482. 
located in town of Vermilion, Clay county, 482. 


WARRANTS. 

Act to provide for issuing Search, 482. 
magistrate may issue search-warrant, on what complaint, 482. 
in what other cases, 483. 
warrants, how directed, and command what, 488. 
property seized, how kept, 483. 

WILLS. 

Act concerning, of Real and Personal Property, 484. 
who may will property, &c., 484. 
devise construed to convey all property, except when, 484. 
if estate acquired after will is made, 484. 
person may bequeathe and dispose of personal property, 485. 
wills, how proved, 485. 
nuncupative wills good, only when, 485. 
testamentary wogds, to be of effect, must be recorded, when, 485. 
letters on nuncupative will must not be sealed up till after fourteen days, 486. 
interested parties to be called in before will approved, 486. 
of soldiers’ and mariners’ wills, 486. 
devises, &c., to subscribing witness, when, 486. 
if witness would have been entitled to share, if will not established, 486. 
will or part of will revoked, how, 486. i 
will may be deposited with probate judge, who shall give receipt, 486. 
only to be delivered by order of testator, 487. 
after his death, publicly opened, 487. 
judge of probate to give notice of will to executor appointed, 487. 
other person having possession of will, to deliver same to probate court or executor, 

when, 487. 

duty of person named executor, 487. 
person neglecting to perform duty, liability, 487. 
if person fail, or neglect to deliver will — penalty, 487. 
court to appoint time and place of proving will, &c., 488. 
if will not contested, 488. 
if subscribing witnesses reside out of territory, 488. 
no will effectual, except when, 488. 
of wills allowed in other parts, 488. 
when copy of such will presented, 489. 
if it appear that it ought to be allowed, 489. 
court shall grant letters, with what effect, 489. 
when child born after such will is made, 489. * 
when testator omits to provide for children, 489. 
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WILLS — Continued. 
share of such child, how made up, 489. 
when devisee or legatee dies before testator, 490. 
estate liable for debts, 490. 
judge may make reasonable allowance for support of widow, 490. 
if testator designates property to be used in payment of debts, 490. 
if such provision is not sufficient, 490. 
estate devised liable for debts, except when, 490. 
in such cases, executor may retain property until debts settled, 491. 
devisees or legatees holding property, liable for their share of debts, 491. 
if any person liable, become insolvent or dies, 491. 
court may settle amount of the several liabilities, 492. 
when wills are sufficient evidence in court, 492. 
attested copy to be recorded, 492. 
meaning of certain words, 492. 
Act concerning Letters Testamentary, and other P@oceedings on the Probate of a Will, 493. 
when probate court to issue letters testamentary, 498. 
executor to give bonds, with what conditions, 498. 
if executor be a residuary legatee, 493. 
if person named executor, neglects trust for twenty days, 494. 
if any person named executor, is under age, 492. 
of administrator with will annexed, 494. 
if unmarried executrix is married, 494. 
when executor may be removed, 494. 
when executor dies, &c., 495. 
when all executors named are not authorized, part may act, 495. 
executor of executor, has what powers, 495. 
separate bonds taken, when, 495. 
“ chapter’ means “ act,” 495. 
See ADMINISTRATORS AND EXECUTORS. 


PRIVATE LAWS 


TERRITORY OF DAKOTA, 


PASSED AT THE FIRST SESSION 
OF THE 


LEGISLATIVE ASSEMBLY, 


COMMENCED AT THE TOWN OF YANKTON MARCH 17, AND CONCLUDED MAY 15, 1862. 





PUBLISHED BY AUTHORITY. 





YANKTON, DAKOTA TERRITORY: 
JOSIAH C. TRASK, 


PUBLIC PRINTER, “DAKOTIAN” OFFICE. 


1862. 


CHAPTER 


TABLE OF CONTENTS. 


1. 


2. 
3. 


CHAPTER 4. 


CHAPTER 


5. 


10. 


1l. 
12. 


13. 


14. 


15. 
16. 


17. 


18. 


CITIZENSHIP CONFERRED. 


An act conferring the rights of citizenship npon certain Halfbreeds 
in this territory . 7 

An act conferring the rights of ‘citizenship pon F. B. Chardon . 

An act conferring the rights of citizenship on Charles F. Picotte 


DIVORCES. 


An act to dissolve the marriage contract between Sarah A. Tripp 
and William Tripp . . 
An act dissolving the bonds of matrimony existing between Minnie 


Omeg and C. Omeg . e+e . . TRE A 
FERRIES. 
An act regulating ferries on James river . . 


An act granting a ferry charter across the Vermilion river 

An act granting a ferry charter across the Missouri river . 

An act granting to Henry A. Kenerly and James M. Allen, a charter 
to keep a ferry across the Missouri river, near the mouth of Crow 
creek . . 

An act granting to George c. Granger ‘and his heirs a ' charter to 
keep a ferry across the Missouri river as AnS Eo E 

An act granting ferry charters across the Missouri river F . 

Granting to C. M. Cooper and R. M. Johnson, and their heirs, a 
charter to a ferry across the Missouri. . š 

An act to establish a ferry across the Missouri river, F, opposito ‘Tonia 
in Nebraska . . 

An act to authorize Michael McCue and Frank Verzani to establish 
and keep a ferry on the Missouri river 

An act granting M. M. Rich a ferry charter across Big Sioux. river 

An act to grant the right to establish ferries, and maintain the 
same, to certain persons in this territory . x 

An act granting to Arthur C. Van Meter and his heirs, a a dhiarter to 
keep a ferry across the Vermilion river . . 

An act granting to Joseph Lemay the right to establish ‘anda main- 
tain a ferry across the Pembinariver. . . + | - 


PAGE 


_ 


a 


11 


12 


14 
15 


17 


18 


19 


CHAPTER 19. 


CHAPTER 20. 
21. 
22, 
23. 
24. 
25. 


CONTENTS. 


RAILROADS. 


An act to incorporate the Missouri and Niobrara valley railroad 
company . . . . ; 


INCORPORATED TOWNS. 


An act to incorporate the town of Bon Homme . . 
An act to incorporate the town of Elk Point. . 

An act to incorporate the town of Richland 
An act to incorporate the town of Springfield 
An act to incorporate the town of St. Joseph 
An act to incorporate the town of Yankton 


21 


28 
30 
31 
33 
34 
35 


AUTHENTICATION. 


DAKOTA TERRITORY, 
Secretary’s Office, Yankton. 


I vo hereby certify, that the laws contained in this 
volume are true and correct copies of the original en- 
rolled bills, passed by the Legislative Assembly, at the 
first session thereof, begun and held at Yankton, March 
17th, a.D. 1862, now on file in my office. 

Witness my hand and the seal of the territory here- 

unto affixed, this fifteenth day of July, 
ses in the year of our Lord one thousand 
eight hundred and sixty-two. 


JOHN HUTCHINSON, 
Secretary of Dakota Territory. 
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CITIZENSHIP CONFERRED. 


CHAPTER 1. 


AN ACT CONFERRING THE RIGHTS OF CITIZENSHIP UPON 
CERTAIN HALFBREEDS IN THIS TERRITORY. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota : 


Srction 1. That James McBride, John McBride, Robert gccrainzersons 
McBride, Charles Papin, Nicholas Angie,.Collin Lamont, 
Collin Campbell, Lewis Lacompt, J. B. Laplant, Benj. Ca- 
dotte, Alexis Dicou, and Frank LaFromboise, residents of the 
Territory of Dakota, be, and are hereby, declared to be citizens 
of the Territory of Dakota, and shall be entitled to all the rights 
and privileges of citizens of this territory. 
Sect. 2. This act shall take effect from and after its pas- , Take effect, 
sage. 


Approved May 15, 1862. 
W. JAYNE, Governor. 


F. B. Chardon 


declared a cit- 
izen. 


Take effect, 
when. 


Charles F. 


Picotte declared 


a citize 


Take effect, 
” when. 
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CHAPTER 2. 


AN ACT CONFERRING THE RIGHTS OF CITIZENSHIP UPON 
F. B. CHARDON. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota : 

Section 1. That F. B. Chardon, a resident of the Terri- 
tory of Dakota, be, and is hereby, declared to be a citizen of 
the Territory of Dakota, and shall be entitled to all the rights 
and privileges of citizens of this territory. 

Sect. 2. This act shall take effect from and after its 
passage. 


Approved May 15, 1862. 
W. JAYNE, Governor. 


CHAPTER 3. 


AN ACT CONFERRING THE RIGHTS OF CITIZENSHIP ON 
CHARLES F. PICOTTE. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


Section 1. That Charles F. Picotte, of the county of 
Yankton, be, and is hereby, declared to be a citizen of the 
Territory of Dakota, and he shall be entitled to all the rights 
and privileges enjoyed by any citizen of said Dakota Terri- 
tory. 

Secor. 2. This act shall take effect from and after its pas- 
sage. 


Approved May 12, 1862. 
W. JAYNE, Governor. 


CHAP. V.] DIVORCES. 3 


DIVORCES. 


CHAPTER 4. 


AN ACT TO DISSOLVE THE MARRIAGE CONTRACT BETWEEN 
SARAH A. TRIPP AND WILLIAM TRIPP. 


Be it enacted by the Legislative Assembly of the Territory 
of Dakota: 


Sxction 1. That the marriage contract heretofore exist- „Serah A. Tripp 
ing between Sarah A. Tripp, and William Tripp, be, and Tripp divorced. 
the same is hereby, dissolved; and the said parties are hereby 
restored to all the rights and privileges of unmarried per- 
sons. 

Sect. 2. This act shall take effect and be in force from | Teke effect, 
and after its passage. 


Approved April 29, 1868. W. JAYNE, Governor. 
. 9] v E 


CHAPTER 5. 


AN ACT DISSOLVING THE BONDS OF MATRIMONY EXISTING 
BETWEEN MINNIE OMEG AND C. OMEG. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota : 


Section 1. That the bonds of matrimony existing be- „ainuk Omeg 
tween Minnie Omeg and C. Omeg, be, and the same are divorced. 
hereby, dissolyed. 

Secr. 2. All property acquired and now owned by the ,, Rights of par- 
said Minnie Omeg, be, and the same is hereby, declared 
exempt from any debts or liabilities of the said C. Omeg, and 


Of the children. 
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the said C. Omeg is forever barred from any alimony in and 
to said property, both real and personal, and the said Minnie 


‘Omeg shall have full power to sell any real estate now owned 


by her, and make and execute deeds therefor, which shall be 
binding both in law and equity. 

Sect. 3. And be it further enacted, that the said Minnie 
Omeg shall have exclusive control of the children begotten in 
wedlock until they arrive at the age of majority. 

Sect. 4. This act to take effect and be in force from and 
after its passage. 


Approved April 10, 1862. 
W. JAYNE, Governor. 
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CHAPTER 6. 
AN ACT REGULATING FERRIES ON JAMES RIVER. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


Section 1. That from and after the passage of this act, 
a ferry charter be, and the same is hereby, granted to each 
actual freeholder, residing upon lands bordering upon either 
bank of James river, to keep and run a ferry within the boun- 
daries of his own premises, with the right to land his ferry 
upon the opposite shore, on the premises of another person, 
for the space of fifteen years. 

Seor. 2. The right herein conferred shall be construed to 
pertain only to such as shall keep good and reliable boats at 
all times of the season, for the safe crossing of the public 
travel, [in] which case, and not otherwise, each ferryman 
shall have the right to cross the public, and to demand and 
receive therefor toll at the following rates, to wit: 
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Two horses and wagon, or carriage, . ; - 80 cts. Rates of fer- 
6c 


Two oxen or two mules and wagon, . . 30 es 
Two additional horses, mules, or oxen, . . 20 “ 
One horse and buggy, . ua , 720) # 
One horse and man, . : : A A . 15 « 
Footman, . : k ; ; : ; 05 «“ 
Loose cattle and horses, per head, . ` . 10 « 
Loose hogs and sheep, . š ‘ ; : 05 “ 


Secr. 3. Every person keeping or running a ferry under _ Rates to be 
y ; g posted. 

the provisions of this act, shall keep a list of the tolls in sec- 
tion two, posted up in a conspicuous place near each ferry 
landing ; and any ferryman who shall violate any of the pro- T aet violated. 
visions of this act, upon conviction thereof before any justice 
of the peace of the proper county, shall forfeit to the county 
the sum of one hundred dollars, and damages to the injured 
party. 

Approved April 10, 1862. 

W. JAYNE, Governor.. 


CHAPTER 7. 


AN ACT GRANTING A FERRY CHARTER ACROSS THE- 
VERMILION RIVER. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


Szcrion 1. That E. M. Bond, his heirs, executors, admin- Fi fond 
istrators, or assigns, shall have the exclusive privilege, for the "shts. 
period of twenty years from and after the passage and ap- 
proval of this act, of keeping and maintaining a ferry or bridge 
across the Vermilion river, within the boundary lines of land 
now claimed by him. 

Secr. 2. That the said party shall, at all times, keep a safe His duties. 
and good boat or bridge in good repair, for the accommoda- 
tion of all persons wishing to cross said river at said ferry or 
bridge, and shall give prompt and ready attention to all pas- 
sengers, teams, stock, or freight on all occasions, from sunrise 
to sunset, excepting in fogs and tempestuous weather. 

1 ® 
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Togivebond. Sect. 3. That the said party, his heirs, executors, adminis- 
trators, or assigns shall, within two years after the passage of 
this act, file or cause to be filed, in the office of register of 
deeds of Clay county, a bond to said register for the use of 
the public, in the penal sum of one thousand dollars, with one 
or more approved sureties, conditioned that they will fulfil all 
the duties that are imposed upon them in this‘act. 

a Sect. 4. The rates charged for crossing at said ferry or 
bridge, shall not exceed those allowed Arthur C. Van Meter 
on the same river, under the provisions of the charter granted 
him by this legislative assembly. 

up? Pepoted Secr, 5. Said ferryman shall keep a bill of legal rates post- 
ed up in a conspicuous place, at or near said ferry or bridge, 
in view of the passing public. 

: Foie fared Secr. 6. Any person or persons who shall sustain any in- 
jury to person or property from the negligence or default of 
said parties, or of the ferryman in their employ ; or if a higher 
rate shall be charged than is allowed by this act, such person 
or persons so injured or aggrieved, may have a remedy by a 
civil action upon the bond required in this act. 

wg benefits | Szcr. 7. The said party or parties shall not be entitled to 
receive any benefit from the provisions of this act, until he or 
they,shall have complied with the provisions of the third sec- 
tion of this act. 

recente, SECT. 8. The legislative assembly of Dakota. Territory do 

repeal. hereby reserve the right to repeal said charter whenever the 
said E. M. Bond, his heirs, executors, administrators, or assigns, 
shall fail to comply with the provisions of this act. 

nak? effect, Sect. 9. This act shall take effect from and after its 
passage, and approval by the governor. 


Approved May 13, 1862. 
W. JAYNE, Governor. 
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CHAPTER 8. 


AN ACT GRANTING A FERRY CHARTER ACROSS THE | 
MISSOURI RIVER. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 
d Certain per. 


Section 1. That Henry Brooks, George Detwiler, and sons have ferry 
Robert M. Hagaman, and their associates and assigns, shall »"""eses. 
have the exclusive privilege of keeping a ferry across the 
Missouri river in the Territory of Dakota, for the distance of 
fourteen miles on said river, commencing at a point on said 
river, opposite the mouth of the Niobrara river, and extend- 
ing seven miles above and seven miles below said point, sub- 
ject to such rates of toll as are or may be hereafter imposed 
by the legislative assembly of Dakota. 

Sect. 2. This act shall take effect from and after its pas- , Take effect, 
sage. 


Approved May 14, 1862. 
W. JAYNE, Governor. 


CHAPTER 9. 


AN ACT GRANTING TO HENRY A. KENERLY AND JAMES M. 
ALLEN, A CHARTER TO KEEP A FERRY ACROSS THE 
MISSOURI RIVER, NEAR THE MOUTH OF CROW CREEK. 


Be tt enacted by the Legislative Assembly of the Territory of 
Dakota : 


Section 1. Henry A. Kenerly and James M. Allen, their H-A. Kenerly 
heirs, executors, administrators, and assigns, shall have the Anen bate tee 
exclusive privilege, for the period of ten years from and after 
the passage and approval of this act, of keeping and main- 
taining a ferry across the Missouri river, at a point on said 
river at or near the mouth of Crow creek, where Noble’s 
Pacific wagon road crosses said Missouri river, and extend- 
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ing five miles down and five miles up. said river to old Fort 
Lookout. 

e arredado ‘SECT. 2. In order that said parties may receive the bene- 

now, fits of this act, they shall within two years from the passage 
of this act, establish and keep a good and safe boat or boats 
in good repair, for the accommodation of all persons wishing 
to cross said river, at said ferry, and shall give prompt and 
ready attention to all passengers, teams, stock, or freight, on 
all occasions, from sunrise till sunset, except in fogs and 
tempestuous weather. 

dae bends Sect. 3. Whenever said ferry shall be established, said 

taut parties shall advertise their rates of ferriage in some news- 
paper published at the capital of the territory, and if in any 
case said rates are overcharged by said parties, they shall 
forfeit all the benefits of this act. 


renggi to Secr. 4. The legislative assembly do hereby reserve the 

repeal. right to repeal said charter, whenever the said parties shall 
fail to comply with the provisions of this act. 

piete effect, Secr. 5. This act shall take effect from and after its 
passage. 


Approved May 12, 1862. : 
W. JAYNE, Governor. 


CHAPTER 10. 


AN ACT GRANTING TO GEORGE C. GRANGER AND HIS HEIRS 
A CHARTER TO KEEP A FERRY ACROSS THE MISSOURI 
RIVER. 


Be it enacted by the Legislative Assembly of the Territorg of 
Dakota: 


Geo. 0. Gran-  SxoTION 1: That George C. Granger, his heirs, executors, 
rry privileges. administrators, or assigns, shall have the exclusive privilege, 
for the period of ten years, of keeping and maintaining a 
ferry across the Missouri river in said temitory, at a point on 
the Missouri river, commencing: one mile west of the range 
line between ranges number fifty-eight and fifty-nine, and ex- 


tending one mile up and one mile down said river. 
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Secr. 2. That sayl party shall, at all times, keep a safe His duties. 
and good boat or boats in good repair, for the accommoda- 
tion of all persons wishing to cross at said ferry, and shall 
give prompt and ready attention to all passengers or teams 
on all occasions, from sunrise to sunset, except in fogs and 
tempestuous weather. 

Secr. 3. The rate charged for crossing at said ferry, shall , Rates of fer- 
not exceed the following, to wit: 


For two horses, mules, or oxen, and wagon and driver, $1 00 


„For each additional pair of horses, mules, or oxen, . 25 
For each horse, mule, and rider, ‘ 7 : : 50 
For each two horses and mules and buggy, with driver, 1 00 
For each one horse or mule and buggy, with driver, . 75 
For each led horse or mule, . ‘ A ‘ ‘ 25 
For loose cattle, per head, . ; : : ; 3 10 
For sheep and hogs, per head, . : f : 10 
For each hundred weight of merchandise, . . . 10 
For each thousand feet of lumber, . š ; 1 00 


Secr. 4.° That said incorporator shall, within one year Mie bond. 
after the passage of this act, file, or cause to be filed, in the 
office of the register of deeds of the county in which said 
ferry is situated, a bond to said register, in the penal sum of 
five hundred dollars, with one or more sureties, conditioned 
that he will fulfil all the duties that are imposed upon him in 
this act; and in case of his failure’ or neglect to do so, he 
shall forfeit all the benefits that might have accrued to him 
from this act. 
Sect. 5. Any person who shall sustain any injury from ee 
the negligence or default of said party, or of the ferryman in 
his employ, may have a remedy by a civil action upon the 
bond required in this act. 
Sect. 6. The legislative assembly do hereby reserve the Pico 
right to repeal said charter whenever the said incorporator repeal. 
shall fail to comply with the provisions of this charter. 
Sect. 7. This act shall be in force from and after its pas- „Teke efect, 
sage, and approval by the governor. 


Approved April 21, 1862. 
W. JAYNE, Governor. 
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CHAPTER 11. 


AN ACT GRANTING FERRY CHARTERS ACROSS THE MISSOURI 
RIVER. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


eapon Sgcrion 1. That Josiah Whitcomb and Preston M. Hotch- 
privileges. kiss, their heirs, executors, administrators, and assigns, shall 
have the exclusive privilege, for the period of ten years, of 
keeping and maintaining a ferry across the Missouri river in 
said territory, at a point on the Missouri river nearly opposite 
Ponka in Nebraska Territory, and for the distance of three 


miles above and below said point. 


Their duties, Skor, 2. That said parties shall at all times keep a safe 
and good boat or boats in good repair, for the accommoda- 
tion of all persons wishing to cross said ferry, and shall give 
prompt and ready attention to all passengers or teams’ on all 
occasions, from sunrise to sunset, except in tempestuous 
weather. 

Rates of fer- Sect. 3. The rates charged for crossing said ferry shall not 
exceed the following, to wit : 

For two horses, mules, oreoxen, and wagon with driver, $1 00 
To each additional pair of horses, mules, or oxen, . 30 
For each two horses or mules, and buggy with driver, 75 
For each one horse or mule, with buggy and driver, 50 
For each led horse or mule, 3 ; : ; ‘ 25 
For loose cattle, per head, Be : ar 15 
- For sheep and hogs, per head, . . ; 10 
For each hundred weight of freight and faerchandive: 10 
For each thousand feet of lumber, . A . . 1 00 
File bond. Sect. 4. That said incorporation shall, within six months 


after the passage of this act, file, or cause to be filed, in the 
office of the clerk of the county commissioners within which 
said ferry is situated, a bond to said board, with one or more 
sureties, to be approved by said board, in the penal sum of 
five ‘hundred dollars, conditioned that they will fulfil all the 
duties that are imposed upon them in this act; and in case 
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of failure or neglect to do so, they shall forfeit all the bene- 
fits that might have accrued to them from the passage of 
this act.’ 
Sect. 5. Any person who shall sustain any injury from jain tees 
the negligence or default of said ferry or ferryman in his 
employ, may have a remedy by an action upon the bond 
required in this act. 
Secr. 6. This act shall take effect fot and after its pas- Take effect, 
sage. 


Approved April 21, 1862. 
W. JAYNE, Governor. 


CHAPTER 12, 


AN ACT GRANTING TO C. M. COOPER AND R. M. JOHNSON, 
AND THEIR HEIRS, A CHARTER TO A FERRY ACROSS 
THE MISSOURI. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


Sxcrion 1. That C. M. Cooper, and R. M. Johnson, their „Jepons enti 
heirs, executors, administrators, or assigns, shall have the ex- les. 
clusive privilege, for the period of ten years, of keeping and 
maintaining a ferry across the Missouri river, in said territory, 
at a point on the Missouri river, commencing on range line 
between ranges number 59 and 60, and extending two miles 
up and one mile down said river. ` 

Sect. 2. That said parties shall, at all times, keep a safe Their duties. 
and good boat or boats in good repair, for the accommodation 
of all persons wishing to crosg at said ferry, and shall give 
prompt and ready attention to all passengers or teams on all 
‘occasions, from sunrise to sunset, except in fogs and tempest- 
uous weather. 

Sxct. 3. The rate charged for crossing at said ferry shall _ Rates of fer- 
not exceed the following, to wit: ina 


For two horses, mules, or oxen, wagon and driver, $1 00 
or each additional pair of horses, mules, or oxen, 25 
For each two horses and mules, and buggy with driver, 75 


12 


File bond. 


If person sus- 
jury. 


tain inj 


le ture 
, Teserve right to 


repeal. 


` Take effect, 


when. 


Persons 


ferry pri 


ted 


eges. 


FERRIES. [CHAP. XIU. 


For each one horse, mule, and buggy with driver, . 50 


For each led horse or mule, . > $ . ; . 15 
For loose cattle, per head, š F š : ‘i 10- 
For sheep and hogs, per head, : . ; 3 . 05 
For each hundred weight of merchandise, ©  . . 10 
For each thousand feet of lumber, . ; ; : . 75 


Secr. 4. That said incorporators shall, within one year 
after the passage of this act, file, or cause to be filed, in the 
office of the register of deeds of the county in which said ferry 
is situated, a bond to said registrar in the penal sum of five 
hundred dollars, with one or more sureties, conditioned that he 
will fulfil all the duties that are imposed upon him in this act, 
and in case of a failure or neglect to do so, he shall forfeit all 
the benefits that might have accrued to him from this act. 

Sect. 5. Any person who shall sustain any injury from 
the negligence or default of said parties, or of the ferryman in 
their employ [may] have a remedy by a civil action upon 
the bond required in this act. 

Sect. 6. The legislative assembly do hereby- reserve the 
right to repeal said charter whenever the said incorporators 
shall fail to comply with the provisions of this charter. 

Sect. 7. This act shall be in force from and after its 
passage, and approval [by] the governor. 


Approved April 30, 1862: 
pE EE W. JAYNE, Governor. 


CHAPTER 13. 


AN ACT TO ESTABLISH A FERRY ACROSS THE MISSOURI 
RIVER OPPOSITE {ONIA IN NEBRASKA. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


Section 1. That Loren T. Hill, his heirs and assigns, be, 
and they are hereby, granted the exclusive privilege to estab- 
lish and keep a ferry across the Missouri river opposite Ionia 
in Dixon county, Nebraska Territory, or at any point within 
two miles and a half by way of the river above and below, 
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commencing at a point opposite the foot of Green street 
in said town of Ionia. Said privileges granted herein shall 
continue for the term of ten years from the passage of this 
act. 

Sect. 2. Said Loren T. Hill, his heirs and assigns, shall „Retes of fer- 
be allowed the following rate of ferriage : 


For two horses, mules, or oxen, and wagon, . . $1 00 
Each additional pair of horses, mules, or oxen, . 25 
Each horse, mule, and rider, . $ : ‘ : 30 
Each horse or mule, led, 3 ; ; : ; 25 
Loose cattle, per head, . ‘ ‘ ‘ ; i 10 
Footman . R ; ; , ; 10 
Sheep and hogs, pei head : : ‘ : . ; 05 
Each hundred weight of freight, . . : ; 10 
One thousand feet of lumber, . , i : . 100 
Each horse or mule, and buggy, . . . . °° £7 


Secr. 3. This legislative assembly hereby reserves the , tesblature | 
right to repeal said charter, if said L. T. Hill does not keep a "erea. 
good and sufficient boat, and run the same at all times when 
said river is passable. 

Secr. 4. That said incorporation shall, within one year ie bond. 
after the passage of this act, file, or cause to be filed in the 
office of the register of deeds of the county in which said 
ferry is situated, a bond to said register in the penal sum of 
five hundred dollars, with one or more sureties, conditioned 
that he will fulfil all the duties that are imposed upon him in 
this act, and in case of his failure or neglect to do so, he 
shall forfeit all the benefits that might nee accrued to him 
from this act. 

Sect. 5. Any person who shall sustain any injury from ,,Mpesonin- 
the negligence or default of said party, or of the ferryman i in’ 
his employ, may have a remedy by a civil action upon the 
bond required in this act. 

Secr. 6. This act shall take effect and be in force from ,, Take effect, 
and after its passage. 


Approved April 10, 1862. 
W. JAYNE, Governor. 
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CHAPTER 14. 


AN ACT TO AUTHORIZE MICHAEL McCUE AND FRANK VER- 
ZANI TO ESTABLISH AND KEEP A FERRY ON THE MIS- 
SOURI RIVER. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


Srction 1. That Michael McCue and Frank Verzani, their 
heirs, executors, and assigns, shall have for the period of ten 
years from the passage of this act, the exclusive privilege of 
keeping a ferry on the Missouri river, for the purpose of cross- 
ing the same at the place hereinafter designated. 

Sect. 2. That such exclusive right to keep such ferry shall 
extend a distance of three miles above the point where the line 
between lots Nos. 3 and 4, in section eight, in township No. 
ninety-one, north of range No. fifty-one west of the fifth prin- 
cipal meridian, intersects said river, and a like. distance of — 
three miles below said point; and it shall be unlawful for any 
other person or persons to keep a ferry within said limits. 

Sect. 3. ‘The owners of said ferry shall, on or before the 
first day of July, a. D. 1862, place at said ferry for the use of 
the same, a good and sufficient ferry-boat, and shall, from sun- 
rise in the morning until sunset in the evening, when the 
navigation of said river is not dangerous, be prepared to cross 
all persons and their property, with the least possible delay. 

Sect. 4. The owners of said ferry shall be allowed the 
following rates of fertiage at such ferry: 


For each pair-of horses, mules, or oxen, and wagon, . $1 00 


For each additional.pair of horses, mules, or oxen, . 25 
For horse or mule, and buggy, . a ar i . 75 
For led horse, or mule, $ . : ‘ 3 ; 20 
For loose cattle, per head, : : $ ; x . 10 
For sheep and hogs, per head, . ; . : ; 05 
For footman, . 3 i ‘ : f : . 10 
For ewt. of freight, . . i a ; : ‘ 10 


For M. feet of lumber, . F : : E ab 1 00 
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Sect. 5. A list of the above rates shall be placed by said Pie 
owners upon the ferry-boat, or on some conspicuous place 
near the landing; and, if the owner or owners tax and receive fovercharges 
from any person a greater sum than is herein allowed for 
ferrying, he or they shall, upon conviction thereof, forfeit and 
pay to the party aggrieved the sum of ten dollars for each 
offence, and suit for the recovery of the same may be com- 
menced by action of debt before a justice of the peace, in the 
name of the party so aggrieved. 

Sect. 6. Any person or persons crossing or ferrying any concn 
person or property across said Missouri river, within the above- 
named limits for compensation, shall be deemed guilty of an 
infringement of the privilege, and shall forfeit and pay to 
owners of said ferry ten dollars for each person, or article of 
property so carried over said river, to be recovered in an action 
of debt in the name of the owners of said ferry. 

Sect. 7. This legislative assembly reserves the right to re- | Teeislature 

ght to 

peal said charter, provided said parties do not fulfil all the repeal. 
provisions of this charter. 

Sect. 8. This act to be in full force from and after its _ Take effect, 
passage. 


Approved April 5, 1852. 
W. JAYNE, Governor. 


CHAPTER 15. 


AN ACT GRANTING M. M. RICH A FERRY CHARTER ACROSS 
BIG SIOUX RIVER. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota : 


Section 1. That M. M. Rich, his heirs, executors, and gation m 
assigns, shall have the exclusive privilege for the period of Privileses. 
ten years of keeping and maintaining a ferry across the 
Big Sioux river, at a point to be selected by him on his, 
said M. M. Rich’s claim, in the county of Cole; and no other 
ferry shall be established within one mile above and below 


the same. 
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Srct. 2. The said M. M. Rich shall, at all times, keep 
boats in good repair, sufficient for the accommodation of all 
persons wishing to cross at said ferry, and shall give prompt 
and ready attendance on passengers and teams on all occa- 
sions, when wind and ice permit. 

Sect. 3. The rates charged for crossing at said ferry, shall 
not exceed the following : 


For each foot-passenger, . .  « 10 cts. 
For each horse or mule, with or Sithout de 3 15 « 
For each cow or ox, . j . 10 « 
For each two horse, two mule, or aio ox team, loaded 

or unloaded, with or without driver, . , 4 25 «“ 
For éach single horse and carriage, . . « 2“ 
For each additional span of horses or oxen, . i 10 « 
For each swine or sheep, . . è 05 « 


All freight of lumber, merchandise, or other aiticlas 
_not in teams, at the rate of 5 cents per hundred 
pounds, and 50 cents per thousand feet of lumber. 


Secr. 4. The said M. M. Rich, within six months after 
the passage of this act, shall file, or cause to be filed with the 
county commissioners of the county of Cole, a bond for the 
benefit of said county, with two or more sureties, to be ap- 
proved by said commissioners, in the penal sum of five hun- 
dred dollars, conditioned that he fulfil all the duties imposed 
on him in this act. 

Secr. 5. For every neglect in keeping good and sufficient 
boats, or failure to give prompt and due attendance, the 
said M. M. Rich shall forfeit and pay a sum of not exceeding 
ten dollars, to be recovered by a civil action before any court 
having competent jurisdiction, and shall forfeit the above 
charter. 

Secr. 6. This act shall take effect on and after its pas- 
sage. 


Approved April 21, 1862. 
W. JAYNE, Governor. 
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CHAPTER 16. 


AN ACT TO GRANT THE RIGHT TO ESTABLISH FERRIES, 
AND MAINTAIN THE SAME, TO CERTAIN PERSONS IN 
THIS TERRITORY. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


Sxction 1. That each and every one of the following , Rights of what 
named persons, their heirs, executors, administrators, assigns, 
and legal representatives, shall have the exclusive right to es- 
tablish and maintain ferries across the Big Sioux river within 
this territory. The said exclusive right to remain to them for 
the space of fifteen years, subject to all the provisions herein 
and hereafter provided. __ . 
Sect. 2. 1. To Austin Cole, and F. M. West, at a point fepom granted 
commencing at the centre of section No. 2, in township No. 4 where. 
89, north of range forty-eight west, extending one mile up, 
and half the distance down, said river to Paul Paquette’s 
house. 2. To Paul Paquette, commencing at a point oppo- 
site his house and running up said river to the line of said 
Cole and West’s charter, and down said river to a point half 
the distance to John McBride’s house or place of ferrying. 
3. To John McBride, commencing at a point opposite his 
residence, and running up said river to Paul Paquette’s char- 
ter line, and down said river one mile. 
Sect. 3. The rates charged for crossing at the above- quae: 
named ferries shall not exceed the following: 


Foot-passengers, each, . : - 10 cts. 
For each horse, mare, mule, with or shodi ae 15 “- 
For each cow or ox, ‘ 15 «. 
For two horse, two ox, or two male team loaded or 
unloaded, with driver,  . ; 3 A A . 50 “ 
For each single horse carriage, . . . «. 20 * 
For each additional horse, mule, ox, or cow, . . 15 « 
For each swine, or sheep, or goat, : ‘ 05 «- 


All freight, lumber, merchandise, or other articles nel 
in teams, at the rate of 5 cents per hundred, 50 
cents per thousand feet of lumber. 

2 ® 
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Sect. 4. If the said parties to whom these grants are 
given, fail in any of the provisions of this charter, then this 
legislative assembly reserves the right to repeal said charters. 

Sect. 5. This act to take effect from and after its passage, 
and approval by the governor. 


Approved April 5, 1862. 
W. JAYNE, Governor. 


CHAPTER 17. 


AN ACT GRANTING TO ARTHUR C. VAN METER AND HIS 
HEIRS, A CHARTER TO KEEP A FERRY ACROSS THE VER- 
MILION RIVER. 


Be it enacted by the Legislative Assembly of the Territory of 
‘Dakota: 


Section 1. That Arthur C. Van Meter, his heirs, execu- 
tors, administrators, or assigns, shall have the exclusive priv- 
-ilege, for the period of ten years, of keeping and maintaining 
a ferry across the Vermilion river, in the Territory of Dakota, 
at a point on said river, commencing where his ferry now is 
situated, opposite his dw@ling-house, and extending up and 
down said river, as far as the land now claimed by him 
extends along the Vermilion river. 

Sect. 2. That said Arthur C. Van Meter, his heirs, 
executors, administrators, or assigns, shall, within six months 
after the passage of this act, file, or cause to be filed, in the 
office of the register of deeds of the county in which said 
ferry is situated, a bond to said county, for the use of the 
public, in the penal sum of five hundred dollars, with one or 
more sureties, to be approved by said register, conditioned 
that he, the said Arthur C. Van Meter, his heirs, executors, 
administrators, or assigns, will fulfil all the duties that are 
imposed upon him, or them, in this act; and in case of his 
or their failure or neglect to do so, he or they shall forfeit all 
the benefits that might have accrued to him or them from 
this act. 

Secr. 3. That said Arthur C. Van Meter, his heirs, exec- 
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ators, administrators, or assigns, shall, at all times, keep a 
safe and good boat or boats in good repair, for the accommo- 
dation of all persons wishing to cross said river at said ferry ; 
and shall give prompt and ready attention to all passengers, 
teams, or freight, on all occasions, from sunrise to sunset, 
excepting in fogs and tempestuous weather. 

Sect. 4. Any person or persons who shall sustain any ,, lf person in- 
injury to person or property from the negligence or default of 
the person or persons in charge of said ferry, may have a 
remedy by a civil action upon the bond required in this act, 
in any court of competent jurisdiction. 

Secr. 5. The rates charged for crossing at said ferry, shall Rates charged. 
not exceed the rates allowed by an act to regulate ferries on 
the Dakota river. 

Szot. 6. Said ferryman is hereby required to keep a bill | Rates be 
of his legal rates posted up in some conspicuous place near 
or at said ferry. 

Secr. 7. The legislative assembly do hereby reserve the | Zesislatnre | 
right to repeal said charter, whenever the said Arthur C. Van repeal. 
Meter, his heirs, executors, administrators, or assigns, shall 
fail to comply with the provisions and requirements of this 
act. ; 

Secr. 8. This act shall take effect from and after its , Take offect, 
passage, and approval by the governor. 


Approved April 21, 1862.. f 
W. JAYNE, Governor. 


CHAPTER 18. 


AN ACT GRANTING TO JOSEPH LEMAY THE RIGHT TO ESTAB- 
LISH AND MAINTAIN A FERRY ACROSS THE PEMBINA 
RIVER. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


Szotion 1. That Joseph Lemay, his heirs, executors, ad- Joseph Lemay 
ministrators, or assigns, shall have the exclusive right and privileges. 
privilege of keeping and maintaining a ferry across the Pem- 
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bina river in the county of Kittson, at a point to be selected 
by him, within a mile from its mouth, for the period of fifteen 
years, and no other ferry shall be established within one mile 
either above or below said point on the said river. 

Sect. 2. That the said Joseph Lemay shall, at all times, 
keep a safe boat or boats, in good repair, sufficient for the 
accommodation of all persons wishing to cross said ferry, and 
shall give prompt and ready attendance on passengers and 
teams on all occasions, and at all times, both at night or day; 
but persons wishing to cross said ferry (at night) after nine 
o'clock, may be charged double the fare hereinafter pre- 
scribed. 

Secr. 3. The rates charged for crossing the above ferry 
shall not exceed the following: 


For each foot-passenger, . . . ; ‘ . 6 cts. 
“ « horse, mare, mule, or ass, with or without 
rider, s ; P > ; ; . 12 « 


“ «single horse carriage, with or without rider, . 25 “ 
“ =“ two horse, two ox, or two mule team, 


loaded, with or without driver, . g . 35 “ 
“  « additional horse, mule, ox, or cow, . z etek 
“ « swine or sheep, . ‘ x ; ; < 6 
“ lumber, per thousand feet, : ; . . 50“ 
“ all articles of merchandise, in barrels, . a . 6%“ 
“all other articles, per hundred pounds, . f 2“ 


Secr. 4. The said Joseph Lemay shall, within six months 
after the passage of this act, file, or cause to be filed, with 
the clerk of the board of county commissioners, if the county 
wherein said ferry shall be located is organized, or as soon as 
the county wherein said ferry may be located is organized, with 
the clerk of the board of commissioners of said county, with 
two or more good, sufficient sureties, to be approved by the 
said commissioners, a bond, in the penal sum of five hundred 
dollars, conditioned that they will fulfil all the duties that are 
required of and imposed upon them by this act. And in case 
of failure to file such bond as aforesaid, they shall forfeit all 
the benefits that might have accrued to them from the pas- 
sage of this act. 

Sxct. 5 For every neglect in keeping good and sufficient 
boats, or failure to give prompt and due attendance, the said 
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Joseph Lemay shall forfeit a sum not exceeding ten dollars, 
to be recovered by a civil action before any court having com- 
petent jurisdiction. 

Sect. 6. Any person who shall sustain any injury, by the „jigg 
negligence of the said Joseph Lemay, or any ferryman in 
his employ, may have remedy on the bond required by this 
act. 

Secr. 7. The legislature may at any time alter, amend, , essed rents 
modify, or repeal this act. 

Secr. 8. This act shall take effect and be in force from miako effect, 
and after its passage. 


Approved April 80, 1862. 
W. JAYNE, Governor. 


RAILROADS. 


CHAPTER 19. 


AN ACT TO INCORPORATE THE ‘MISSOURI.AND NIOBRARA 
VALLEY RAILROAD COMPANY. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


Szcrion 1. That the persons hereinafter named in section „Bowers of 
thirteen (13) of this act be, and the same are hereby, made 
and constituted a body corporate and politic by the name and 
style of the Missouri-and Niobfara Valley Railroad Company, 
with perpetual succession, and by that name and style shall 
be capable in law of taking, purchasing, holding, leasing, sell- 
ing, and conveying real and personal estate and property, so 
far as the same may be necessary for the purposes herein- 
after mentioned ; and in their said corporate name to sue and 
be sued, to have a common seal, which they may alter or 
renew at pleasure ; to have a capital stock of two millions of 
dollars, to be divided into shares of dollars each, which 
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said capital may be increased from time to time by a vote of 
a majority of the directors of the corporation, to the sum of 
Proviso. six millions of dollars: Provided, This sum be requisite to 
the completion and fulfilment of the objects and purposes of 
the corporation hereby created, and the hereinafter named 
persons shall be, and constitute the first board of directors, 
and may have and exercise all the powers, rights, privileges, 
and immunities, which are or may be necessary to carry into 
effect the purposes and objects of this act as hereinafter set 
forth. 
cone Secr. 2. Said directors shall organize the board as soon 
as practicable after the passage of this act, by electing one of 
their number president, and by appointing a secretary and 
treasurer, which organization shall be certified by said direc- 
tors, or a majority of them, and such certificate shall be re- 
corded in the record book of said company, and said record 
shall be sufficient evidence of the facts therein stated, and 
said directors shall hold their offices until the first Tuesday of 
August, A. D. 1862, and until their successors shall be elected 
ngcenciess how and qualified as hereinafter provided. All vacancies in said 
board may be filled by a vote of a majority of the directors 
present at any regular meeting of the board, or at a special 
meeting called for that purpose. 
ss loeation of Sect. 3. The said company are hereby authorized and 
empowered to lgcate, and, from time to time, to alter, change, 
relocate, construct, reconstruct, and fully to finish, perfect, and 
maintain a railroad, with one or more tracks, commencing at 
a point on the west bank of the Big Sioux river, where the 
said river shall or may be intersected on the east bank by a 
railroad running west from the city of Dubuque, through the 
northern portion of the state of Iowa, thence westerly through 
the counties of Cole, Clay, Yankton, Bon Homme, and Todd, 
via the villages of VermilionfYankton, and Bon Homme, to 
a point on the Missouri river within seven miles of the mouth 
of the Niobrara river, at some practicable point for the estab- 
lishment of a ferry across the Missouri river, thence up the 
valley of the Niobrara river to any point which may be se- 
lected by said company as the most suitable place for leaving 
said Territory of Dakota in order to reach, by the shortest and 
most practicable route, the South pass of the Rocky mountains; 


mter Powers and said company are further authorized to use and operate 
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said railroad, and shall have power and authority to regulate 
the time and manner in which persons, goods, and effects 
shall be transported on the same, and to prescribe the manner 
in which said railroad shai be used, and the rate of toll for 
the transportation of persons and property under their charge, 
and shall have power to provide all necessary stock and 
materials for the operation of said railroad, and shall have 
power to erect and maintain all necessary depots, stations, 
shops, and other buildings and machinery for the accommo- 
dation, management, and operation of said road, and said 
company shall have the exclusive right to keep and maintain 
a ferry across the Missouri river for the space of seven miles 
below and seven miles above said railroad crossing, during 
the continuance and life of this charter incdrporating said 
railroad company. 

Sger. 4. Said directors shall, as soon after the passage of , booms te Ps. 
this act as practicable, open books for the purpose of receiv- "%™Ptions. 
ing subscriptions to the capital stock of said company, at such 
places along the line of said road and elsewhere as said di- 
rectors shall determine, under the direction of such agents as 
said directors shall appoint, and said books shall be kept 
open, from time,to time, until the amount of said capital stock 
shall be subscribed, or until said directors shall determine 
to close the same. 

Sect. 5. Said company may at any time take voluntary | Company may 
relinquishments for the right of way for said road, the neces- stants. 
sary depots, water stations, wood yards, and out-buildings, 
and may receive, and are hereby authorized to receive any 
grant or grants of land which may hereafter be made by the 
congress of the United States to this territory, to encourage 
and aid in the building and equipment of this line of road, 
and such connections as may be provided by said territory or 
future state, and if the land through which the road shall pass 
belongs to a minor, in whole or in part, the guardian of such 
minor shall have power to convey to said company, on fair 
and equitable terms; but every such conveyance by a guar- 
dian shall be subject to the approval of the court having 
probate jurisdiction, in the county in which said lands are 
situated. 

Scr. 6. If any owner of a tract of land through which | If right of way 
said road may pass, refuse to relinquish the right of way for 
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said road to said company, or if the owner be an infant, or 
person of unsound mind, or a non-resident of the territory, 
the facts of the case shall be clearly stated in writing to the 
judge of the district court of the county in which said land 
is situated, either in vacation or term time, and the judge 
shall appoint three disinterested citizens of the county, as 
commissioners, to view such lands, who shall take into consid- 
eration the value of the land and the advantages and disad- 
vantages of the road to the same, and shall report, under oath, 
what damage shall be done to said road [land], or any im- 
provement thereon, stating the amount of damages assessed, 
and shall return a plat of the land thus condemned. Written 
notice of such application to the judge shall be given to the 
owner of such land, five days before making such application, 
if such owner reside within the county where said land is sit- 
uated. If such owner is a non-resident of said county, he 
may be served by actual notice, or by publication for four 
weeks in some newspaper published nearest to said land: 
Provided, Such newspaper shall be a paper published within 
the territorial limits of the Territory of Dakota. 

Sect. 7. The persons to view and value such lands shall 
file their report in the office of the clerk of the district court 
of the county where such lands are situated, and if no valid 
objection be made to said report within ten days, the court 
shall enter judgment against said company for the amount 
of damages so assessed, and shall make an order vesting in 
said company the fee-simple title to the lands described in 
said plat and report, as given to the use of said road. Objec- 
tions to such report must be filed within ten days from the 
time the same was filed, which objections may be examined 
by said judge in term time or vacation, and he may hear tes- 
timony, and by judgment confirm said report, or may set 
aside the same and appoint three other viewers, who shall 
proceed in the same manner and make their report, until 
the same be confirmed; in all such cases the court shall ad- 
judge the costs of the proceedings according to the. equity 
of the case, and the said court shall have power to make 
such orders, and take such other steps as will promote the 
ends of justice between the owner of said lands and said 
company. 

Szot. 8. In case of refusal of said right of way, by the 
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owner of land, the said company may occupy the same for on fling what 
the purpose of constructing the said road, upon filing good 

and sufficient bonds conditioned to pay all damagesehat may 

be adjudged against them, with the judge of the district 

court of the county, where the land is situated, and upon his 
approval of the same. 

Secr. 9. The said company are authorized and empow- ,,vompany may. 
ered to borrow, from time to time, such sums of money, not "terms. 
exceeding at any one time double the amount of stock sub- 
seribed, and upon which not less than five per cent. shall have 
been paid in, as may be necessary for constructing, complet- 
ing, and finishing or operating said railroad, and to issue and 
dispose of their bonds in denominations of not less than one 
hundred dollars for any amount so borrowed, and to pay a 
rate of interest therefor nat exceeding ten per cent. per an- 
num, and to pledge and mortgage the said road and its appen- 
dages, or any part thereof, or any other property or effects, 
rights, credits, or franchises of the said company, as security 
for any loan of money and interest thereon, and to dispose of 
the bonds issued for said loan at such rates and on such terms 
as a majority of the directors may determine, and may make 
such bonds convertible into the capital stock of said com- 
pany at the option of the holder; and the president and secre- 
tary shall have power, and it shall be lawful for them on the 
written consent of a majority of the directors, or by resolu-, 
tion passed at any regular or called meeting for such pur- 
pose, to issue certificates of indebtedness, or bills or promis- 
sory notes, duly certified and signed by each of them in their 
official capacity, to an amount not exceeding the whole 
amount of capital stock held by said incorporation, and the 
said company may provide a sinking fund. for the redemption 
of said bonds, certificates of indebtedness, bills or promissory 
notes, out of the earnings of said road. 

Secr. 10. The said company may annually or semi-annu- | May make 
ally make such dividends among the stockholders as they 
may deem proper, said dividend to be declared out of the net 
profits, receipts, or income of said company, and after first 
having deducted from said net profits a reasonable amount to 
be set apart for a sinking fund for the ultimate liquidation of 
the indebtedness of said company. The rights, privileges, Rights declared 
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and immunities accruing to the following named persons and 


May establish 
by-laws, &c. 


Proviso. 


By-laws, &e. 
to be printed. 


Stock deemed 
personal prop- 
erty. 


‘Names of cor- 
porators. 


RAILROADS. [CHAP. XIX. 


their: successors in office, by the provisions of this bill, are 
declared to be perpetual. 

Sect. J1. Said company have power to make, ordain, 
and establish all such by-laws, rules, and regulations as may 
be deemed expedient and necessary to fulfil the purposes and 
carry into effect the provisions of this act, and for the well- 
ordering and securing the affairs and interests of said com- 
pany: Provided, That the same be not repugnant to the con- 
stitution of the United States and the laws of this territory. 
This act, and all by-laws that may be adopted by the directors 
of said company, and all additions thereto and alterations 
thereof shall, from time to time, be printed in a convenient 
form, and be distributed among the stockholders of said 
company. 

Sect. 12. The stock of said company shall be deemed 
personal estate, and shall be transferable in the manner and 
under such restrictions and conditions as may be provided by 
the by-laws of said company; and it is hereby further pro- 
vided that twenty per cent. of the original capital stock of 
said company shall be denominated unassessablé stock, which 


-said stock shall not be liable by any by-laws or rules and reg- 


ulations of said company to be assessed for the construction, 
equipment, or management of said road, or in any manner 
taxed by said incorporation. The balance of said original 


„stock, and all other stock created under the privileges of this 


charter by said company, shall be chargeable and liable to be 
assessed-pro rata for the expenses incurred in the construction 
and equipment of said road. 

Szct. 13. The following-named persons are hereby consti- 
tuted a body corporate, according to the provisions of this 
act, to wit: Erastus Corning, R. N. Rice, W. B. Ogden, Elihu 
Washburn, J..N. Arnold, L. R. Kimball, W. W. Hamilton, 
James F. Joy, A. W. Hubbard, Isaac Pendleton, John H. 


Charles, George Jerome, R. B. Mason, Henry Hill, W. F. 
Shaffer, John J. Bagley, Enos Stutsman, M. K. Armstrong, 


Austin Cole, John McBride, Christopher Maloney, D. T. 
Bramble, John Stanage, Jacob Deuel, Lyman Burgess, Jacob 


„A. Jacobson, J. Shaw Gregory, John L. Tiernon, John H. 


Shober, Reuben Wallace, George M. Pinney, James Tufts, 


.Newton Edmunds, Lyman W. Gilbert, W. W. Brookings, 
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W. P. Lyman, A. W. Puett, G. P. Waldron, B. Wood, H. S. 
Donaldson, J. W. Boyle, and H. D. Betts. 
Sect. 14. It shall be lawful for a majority of the persons 


Majority may 
call meeting of 


: ; : A : y eal meeting of 
named in this act, or their successors, by giving thirty days’ stockholders 


notice, stating the objects, to call a meeting of the stockhold- kert 


ers of said company, and the secretary of said company shall 
certify said call, and record the same, as well as all matters 
that may be transacted under said call, in a suitable book pro- 
vided for such purpose. 

Sect. 15. Said company shall have power to unite its 


May unite with 


other roads on 


road, in whole or in part, with any other railroad or railroads Wh conditions. 


either in this territory or in the states of Iowa, Minnesota, 
Illinois, Indiana, Michigan, Ohio, New York, or Territory of 
Nebraska, and to grant to any such company or companies, 
the right to construct, operate, or use this line of road, and to 
lease its right of way and franchises, together with its equip- 
ments, rolling stock, furniture, and materials used in con- 
structing or operating said road, and authorize such railroad 
company or companies to complete, finish, use, and operate 
such line of roads so purchased or leased, upon such terms as 
may be mutually agreed between the said company or com- 
panies, or may consolidate the capital stock with the capital 
stock of any railroad company or companies with which. it 
shall intersect, and shall have power to place the road of said 
company and its capital stock so consolidated, under the 
direction of a board of directors of not less than five persons, 
who shall be chosen from the stockholders of the company so 
consolidated, not less than two of which shall have been 
members and stockholders of the company previous to its 
consolidation as aforesaid. 


Sect. 16. Notice shall be published in at least one news- ,, 


paper printed in the territory, for the election of directors and 
calls for instalments to be made upon the capital stock, and 
all meetings of stockholders; all matters intended for the 
action of stockholders, by the directors or stockholders author- 
ized to call meeetings, shall be published in the notice given 
for the meeting before which said matters will be brought. 
Secr. 17. The said corporation shall be bound to repair , 


Notices, how 
ven. 


Highways and 


ridges to be left 


all public highways or bridges which may be injured in con- 24 repair. 


structing said railroad, and shall restore them, as far as prac- 
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ticable, to as good condition as they were before they were 
injured. 

Persad Sect. 18. Said company are hereby authorized to take 

cop ertible pror: and receive from the several subscribers to said capital stock, 
money, labor, materials, cars, locomotives, or other articles 
adapted to the construction or operation of said railroad, or 
any property that, in the opinion of the board of directors, 
may be exchanged or converted to such use, and upon 
receiving full payment in manner aforesaid of such subscrip- 
tion of stock, may issue to such subscriber or subscribers, 
certificates therefor. 

penn rosato Seot. 19. The company shall be allowed fifteen years 
from the passage of this act for the commencement of said 
road, and in case at least twenty miles of the same shall not 
be completed in ten years thereafter, the privileges herein 
granted shall be forfeited. 

Act, how con- Geor. 20. This act shall be construed beneficially for all 


strued, an 


public. purposes herein specified or intended, and shall beweemed 
and taken as a public act. : 
e effect; Secr 21. This act shall take effect and be in force from 


and after its passage. 


Approved May 14, 1862. 
W. JAYNE, Governor. 
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CHAPTER 20. 
AN ACT TO INCORPORATE THE TOWN OF BON HOMME. 
Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


een of Bon Section 1. That so much land as is contained in the north- 
east quarter of section number thirteen, and the north-east 
quarter of north-west quarter of section number thirteen, and 
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lots number two, three, and four, in section number thirteen, 
in township number ninety-three, north of range fifty-nine 
west, be, and the same is hereby, created a town corporate, by 
the name of Bon Homme, and shall have and enjoy all the 
powers, privileges, and responsibilities usually enjoyed by 
municipal corporations. 

Sect. 2. That for the good order and government of said | The town 
town, it shall be lawful, and there shall be established a presi- 
dent, recorder, and three trustees, who shall constitute the 
town council of said town, and shall be known as “ The Town 
Council of Bon Homme,” and any three of whom shall consti- 
tute a quorum for the transaction of business. 

Sect. 3. Reuben Wallace as president, and Daniel C. , Who compose- 
Gifford as recorder, and Edward Gifford, George M. Pinney, what powers. 
and Jonathan Brown, shall be known and are hereby consti- 
tuted the town council of said town, who shall hold their 
respective offices for one year, and until their successors shall 
be elected and qualified, and who shall have full power and 
authority to make and establish all needful rules and regula- 
tions for the government of the said town. 

Sect. 4. It shall be the duty of the president, with the , President to 
consent of the town council of said town corporate, to enter 
so much land within the corporate limits of said town.as can 
be entered under the provisions of the act of congress, entitled: 

“ An Act for the relief of citizens of towns upon the lands of 
the United States, under certain circumstances,” approved 
May 23, 1854. , 

Secr. 5. It shall be the duty of the town council, as soon iar council 
as the title to said lands shall be obtained pursuant to the third ¢™#>!y- 
section of this act, to ascertain the number of persons entitled, 
legally or equitably, to. lots or squares within said.town, and 
to deed, under the hand of the president and seal of the cor- 
poration, to every such person entitled as aforesaid: Provided, Proviso. 
That any person or persons to whom lots or squares shall be 
so deeded, shall previously have paid the sum of one dollar for 
each deed and acknowledgment so required to be made. 

Sect. 6. If any vacancy should occur in. any of the offices ,, Of vacanciee 
of the town council aforesaid, a quorum of said town council, 
duly assembled, shall at any time fill the vacancy. 

3 * 
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wnt? effect, Sect. 7. This act shall take effect from and after its pas- 
sage, and approval by the governor. 


Approved April 10, 1862. 
W. JAYNE, Governor 


CHAPTER 21. 
AN ACT TO INCORPORATE THE TOWN OF ELK POINT. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota : 


Szction 1. That so much land as is contained in the 
south-west quarter of the north-west quarter of section 
nineteen, township ninety-one, north range forty-nine west; 
and the south-east one quarter of the north-east one quarter 
of section twenty-four, township ninety-one, north range fifty 
west, be, and the same is hereby, created a town corporate by 
the name of Elk Point, and shall have and enjoy all the 
powers, privileges, and responsibilities usually enjoyed by 
municipal corporations. 
Sect. 2. That, for the good order and government of said 
town, it shall be lawful, and there shall be established a 
president, recorder, and three trustees, who shall constitute 
the town council of said town, and shall be known as “ The 
Town Council of Elk Point,’ and any three of whom shall 
constitute a quorum for the transaction of business. 
ane ite erat SECT. 3. John R. Wood as president, E. B. Wixson as 
Powers: recorder, and Myron Sheldon, William Adams, and Preston 
M. Hotchkiss, shall be known and are hereby constituted the 
town council of said town, who shall hold their respective 
offices for one year, and until their successors shall be elected 
and qualified, and who shall have full power and authority to 
make and establish all needful rules and regulations for the 
government of the said town. 

gereent to Secr. 4. It shall be the duty of the president, with the 

consent of the town council of said town corporate, to enter 

so much land within the corporate limits of said town, as 
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can be entered under the provisions of the act of congress, 
entitled “ An Act for the relief of citizens of towns upon the 
lands of the United States under certain circumstances, 
approved May 23, 1854. 

Sect. 5. It shall be the duty of the town council, as soon 


31 


Town Sear a 


as the title to said lands shall be obtained, pursuant to the equitably. 


third and fourth sections of this act, to ascertain the number 
of .persons entitled legally or equitably to lots or squares 
within said town, and to deed, under the hand of the presi- 
dent and seal of the corporation, to every such person as 
aforesaid: Provided, That any person or persons to whom 
lots or squares shall be deeded, shall previously have paid the 
sum of one dollar for each deed and acknowledgment so 
required to be made. 

Sect. 6. If any vacancy should occur in any of the offices 
of the town council aforesaid, a quorum of said town council, — 
duly assembled, shall at any time fill said vacancy. 


Sect. 7. This act shall take effect from and after its E 


passage. 
Approved April 24, 1862. 
W. JAYNE, Governor. 


CHAPTER 22. 
AN ACT'TO INCORPORATE THE TOWN OF RICHLAND. 


Be tt enacted by the Legislative glssembly of the Territory of 
Dakota: 


Szcrron 1. That so much land as is contained in the 
south half of the north-east one quarter of section twenty- 
nine, township ninety-two north of range forty-nine west, be, 
and the same is hereby, created a town corporate by the name 
of Richland, and shall have and enjoy all the powers, privi- 
leges, and responsibilities usually enjoyed by municipal cor- 
porations. 


oe fey in 


Take effect, 
en. 


The town of 
Richland. 


Secr. 2. That, for the good order and government of said „gre town coun- 


town, it shall be lawful, and there shall be established a pres- 
ident, recorder, and three trustees, who shall constitute the 
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town council of said town, and shall be known as “ The 
Town Council of Richland,” and any three of whom shall 
constitute a quorum for the transaction of business. 

Secr. 3. P. Bliss as president, M. M. Rich as recorder, 
and A. R. Phillips, W. Frisbie, and Ole Kittleson, shall be 
known and are hereby constituted the town council of said 
town, who shall hold their respective offices for one year, and 
until their successors shal] be elected and qualified, and who 
shall have full power and authority to make and establish 
all needful rules and regulations for the government of said 
town. 

Sror. 4. It shall be the duty of the president, with the 
consent of the town council of said town corporate, to enter 
so much land within the corporate limits of said town as can 
be entered under the provisions of the act of congress, enti- 
tled “An Act for the relief of citizens of towns upon the 
lands of the United States under certain circumstances,” ap- 
proved May 23, 1854. 

Sect. 5. It shall be the duty of the town council, as soon 
as the title to the said lands shall be obtained pursuant to 
the third and fourth sections of this act, to ascertain the 
number of persons entitled legally or equitably to lots or 
squares within said town, and to deed, under the hand of the 
president and seal of the corporation, to every such person as 
aforesaid: Provided, That any person or persons to whom 
lots or squares shall be deeded, shall previously have paid the 
sum of one dollar for each deed and acknowledgment so re- 
quired to be made. 

Sect. 6. If any vacancy should occur in any of the offices 
of the town council aforesaid, a quorum of said town coun- 
cil duly assembled, shall at any time fill said vacancy. 

Sect. 7. This act shall take effect from and after its pas- 
sage. 


Approved May 12, 1862. 
W. JAYNE, Governor. 
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CHAPTER 23. 
AN ACT TO INCORPORATE THE TOWN OF SPRINGFIELD. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


33 


Serectrron 1. That so much land as is contained in the south- arown of Spring- 


east quarter of section number twenty-three, and the east half ` 
of the south-west quarter of section twenty-three, and the frac- 
tional part of the north-east quarter of section number twenty- 
six, and the north-east quarter of the north-west quarter of 
section number twenty-six, in township number ninety-three 
north, of range number sixty west, be, and the same is hereby, 
created a town corporate, by the name of Springfield, and shall 
have and enjoy all the powers, privileges, and responsibilities 
usually enjoyed by municipal corporations. 


Secr. 2. That, for the good order and government of said „pre town coun- 


town, it shall be lawful, and there shall be established a presi- 
dent, recorder, and three trustees, who shall constitute the town 
council of said town, and shall be known as “ The Town 
Council of Springfield,” and any three of whom shall consti- 
tute a quorum for the transaction of business. 


Sect. 3. Charles M. Cooper as president, Richard M. John- saMe pith phat 


son as recorder, and Samuel Hardy, Jacob Teele, and Jona- ?"**- 


than Gates, shall be known and are hereby constituted the 
town council of said town, who shall hold their respective 
offices for one year, and until their successors shall be elected 
and qualified, and who shall have full power and authority to 
make and establish all needful rules and regulations for the 
government of said town. 


Secr. 4. It shall be the duty of the president, with the con- , President to 


sent of the town council of said town corporate, to enter so 
much land, within the corporate limits of said town, as can be 
entered under the provisions of an act of congress, entitled 
“ An Act for the relief of citizens of towns upon the lands of 
the United States, under certain circumstances,” approved 
May 23, 1854. 


Sect. 5. It shall be the duty of the town council, as soon , Town 
as the title to said lands shall be obtained, pursuant to the eaitadly. 


council 
lands 
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third section of this act, to ascertain the number of persons 
entitled, legally or equitably, to lots or squares within said 
town, and to deed, under the hand of the president and seal 
of the corporation, to every such person entitled as aforesaid: 
Provided, That any person or persons to whom lots or squares 
shall be so deeded, shall previously have paid the sum of one 
dollar, for each deed and acknowledgment so required to be 
made. 

Sect. 6. If any vacancy should occur in any of the offices 


` of the town council aforesaid, a quorum of said town council, 


duly assembled, shall, at any time, fill the vacancy. 
Sect. 7. This act to take effect from and after its pas- 
sage, and approval by the governor. 


Approved April 30, 1862. 
W. JAYNE, Governor. 


CHAPTER 24. 
AN ACT TO INCORPORATE THE TOWN OF ST. JOSEPH. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


Section 1. That so much land as is contained in the town 
of St. Joseph, on the Pembina river, be, and the same is deroby, 
created a town corporate, by the name of St. Joseph, with all 
the powers, privileges, and responsibilities usually enjoyed by 
municipal corporations. 

Secr. 2. That the corporate authorities of said town shall 
be a president and common council, which shall be known as 
“ The President and Common Council of St. Joseph.” That 
for the good order and government of said town, it shall be 
lawful for the president thereof, on the first Monday of Sep- 
tember, A. D. 1862, to appoint not less than three ‘discreet per- 
sons as the common council, who shall [have served] until 
their successors be chosen and qualified, and who, with the 
consenj of the president, shall have full power and authority 
to make and establish all needful rules and regulations for the 
government of said town corporate. 
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Secr. 3. It shall be the duty of the common council, as , Council to deed 
soon as the title to the said lands shall be obtained, to ascer- 
tain the number of persons legally or equitably entitled to lots 
or squares within said town, and to deed, under the hand of 
the president and seal of the corporation, to every such person 
entitled as aforesaid: Provided, That every person or persons Proviso. 
to whom lots or squares shall be so deeded, shall previously 
have paid the sum of one dollar for each deed and acknowl- 
edgment, so required to be made. 
Sect. 4. It shall be the duty of the president and common „T9 cause plat 
council to cause a plat of the survey of said town to be 
recorded in the office of the register of the county wherein 
said town is located, in conformity with the provisions of 
the statutes authorizing the record of town plats in this terri- 
tory. 
Secr. 5. That John B. Wilkie shall be the first president Poles 
of said town corporate, and shall serve from and after this act, 
until his successor shall be chosen and qualified, under such 
rules and regulations as the common council, with the consent 
of the president, shall establish; and in the event of any fa": 
vacancy of the president, the common council may fill the 
same, and if in the common council, the same shall be filled 
by the president of the said town corporate. 
nor. 6. This act shall take effect and be in force from, fake effect, 
and after its passage. 


Approved May 5, 1862. 
W. JAYNE, Governor. 





CHAPTER 25. 
AN ACT TO INCORPORATE THE TOWN OF YANKTON. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


Section 1. That so much land as is contained in the fol- „Tre town of 
lowing described tracts, to wit: lots number three and four 
(3 and 4), in section eighteen (18); the north half of the 


south-west quarter of section eighteen (18); the north-west 
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fractional quarter of section eighteen (18) ; and the south half 
of the south-west quarter of section seven (7), in township 
ninety-three (93), north of range fifty-five (55) west of the 
fifth principal meridian; and lots number three and four 
of section thirteen (13); the north-east quarter of section 
thirteen (13); and the south half of the south-east quarter 
of section twelve (12), in township ninety-three (93), north 
of range fifty-six (56) west of the fifth principal meridian, 
be, and the same is hereby, a town corporate, by the name 
of Yankton, and shall have and enjoy all the powers, privi- 
leges, and responsibilities usually enjoyed and ey by 
municipal corporations. 

Secr. 2. That, for the good order and government of said 
town, it shall be lawful, and there shall be established.a re- 
corder and three trustees. Said trustees, at their first meet- 
ing, shall elect one of their members president of the town 
council. The president, two trustees, and recorder shall con- 
stitute the town council of said town, and shall be known 
and styled as “ The Town Council of Yankton,” and the pres- 
ident, recorder, and one trustee -shall constitute a quorum for 
the transaction of business. 

Sect. 3. In case of the absence of the president, the 
two trustees and recorder may elect one of the trustees 
present, president pro tem.; and, in the event of a vacancy 
or vacancies of either of the members of the council, by 
death, removal, or otherwise, any two members of said 
council may order an election to fill such vacancy or va- 
cancies. 

Sect. 4. William Miner as recorder, and Henry C. Ash, 
Charles S. White, and Justus Townsend, as trustees (one of 
said trustees to be president), shall be known, and are hereby 
constituted the town council of said town, who shall hold 
their respective offices for one year from and after the ap- 
proval of this act, and until their successors shall be elected 
and qualified ; and said town council shall have full power 
and authority to make and establish all needful rules, reg- 
ulations, and ordinances for the government of said town. 

Srct. 5. The president of said council shall order an elec- 
tion to be held, within the corporate limits of said town, on 
the last Monday in August, a. D. 1862, for the election of 
three trustees, recorder, treasurer, assessor, and marshal. Said 
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president shall also appoint the judges and clerks of said elec- 
tion, arid shall give at least ten days’ notice thereof. Said 
officers, so elected, shall hold their respective offices: for one 
year, and until their successors are elected and qualified. 

Secr. 6. Any legal voter of this territory, who shall have 
been a resident of said town, within the corporate litnits 
thereof, thirty days next preceding a municipal election, shall 
be entitled to vote at said election, and any legal voter shall 
be eligible to any office mentioned in this act. 

Sect. 7. Said officers, before entering upon the duties 
of their respective offices, shall take and subscribe to an oath, 
before some person qualified and authorized to administer 
an oath, to support the constitution of the United States 
and the organic act and laws of this territory, and to faith- 
fully perform the duties of their respective offices, which 
said oath shall be filed in the: office of the recorder of said 
town council. 


37 


Qualifications 
of voters. 


Officers to 
make what oath. 


Secr. 8. The treasurer, recorder, assessor, and naarshal poliem give 


shall give sach bonds as may be required of them by the towa 
eouncil, which said bonds must be approved by the council, 
and filed with the president. 


Secr. 9. Said town council iy hereby vested with full , Powersoftown 


power and authority to prescribe the duties of the officers of 
said: corporation; to provide for the keeping of the public 
mioney and property, to provide for the levying and collec- 
tion of taxes, to order assessments upon all taxable property, 
real and personal, within said town limits, for the auditing 
and payment of claims against said corporation, for the 
working and improvement of roads, streets, and alleys, for- 
the granting and issuing of licenses, abating nuisances, 
and all other niatters usually attended to by like corpora- 
tions. 

Secr. 10. The said council may hold its regular meetings 
at such times and places, within said town, as may be pro- 
vided for by ordinance, and may hold called sessions, by the 
president giving proper notice thereof, may establish all need- 
ful rules respecting town elections, and the returns and the 
counting of the votes. 


Of regular and 
special meetings. 


Secr. 11. The president, with the advice and consent of „President to 


the council, is hereby authorized and empowered to enter so 
much land, within the corporate limits of said town, not em- 
4 
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braced in any treaty grants, as can be entered under the pro- 
visions of an act of congress, entitled “ An Act for the relief 
of citizens of towns, upon the lands of the United States, 
under certain circumstances,” approved May 23, 1854; and, 
as soon as the title to said lands shall be obtained, pursuant 
to the provisions of said act of congress, the said president, 
with the advice and consent of the town council, shall con- 
vey, by deed or deeds of special warranty, lots or blocks, 
within said town, to such person or persons or company as 
may be entitled thereto, and said deed or deeds, so made and 
executed, shall be valid in law and equity. - 

to orn cound! Secr. 12. The said town council is hereby authorized to 

cens: regulate and fix the compensation and fees of all the officers 
mentioned and provided for in this act. 

ae Sect. 13. The said president of the town council of Yank- 
ton is hereby authorized and empowered to take acknowledg- 
ments to deeds, bonds, and all other papers relative to lands 
within the corporate limits, and to administer oaths, and his . 
fees in all such cases shall be the same as are allowed to jus- 
tices of the peace for like business. The said president shall 
provide himself with a seal containing the following words : 
“ President of the Town Council of Yankton, D. T” 

weno: deliver Secr. 14. At the expiration of the term of office of either 

sora: of the officers provided for in this act, he or they shall hand 
over to his or their successor or successors in office, all 
moneys, papers, books, and property in his hands belonging 
to said office. 

eee Sect. 15. This act shall take effect from and after its pas- 
sage, and approval by the governor. 


Approved May 8, 1862. 
W. JAYNE, Governor. 


